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U.S. Customs Service 


Treasury Decisions 


(T.D. 01-56) 


CUSTOMS ACCREDITATION OF CAMIN CARGO 
INCORPORATED AS A COMMERCIAL LABORATORY 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of Accreditation of Camin Cargo, Inc. of Linden, New 
Jersey as a Commercial Laboratory. 


SUMMARY: Camin Cargo, Inc. of Linden, New Jersey, has applied to 
U.S. Customs under Part 151.12 of the Customs Regulations for an ex- 
tension of accreditation as a commercial laboratory to analyze petro- 
leum product under Chapter 27 and Chapter 29 of the Harmonized 
Tariff Schedule of the United States (HTSUS). Customs has determined 
that this company meets all of the requirements for accreditation as a 
commercial laboratory. Specifically, Camin Cargo, Inc. has been 
granted accreditation to perform the following tests methods at their 
Pasadena Texas site: (1) API Gravity by Hydrometer, ASTM D287; (2) 
API Gravity by Densitometer, ASTM D4052; (3) Water and Sediment in 
Crude Oils by Centrifuge, ASTM D4007; (4) Water and Sediment in 
Fuel Oils by Centrifuge, ASTM D1796; (5) Knock Characteristics of 
Motor Fuels by Research Method, ASTM D2699; (6) Knock Character- 
istics of Motor and Aviation Fuels by Motor Method, ASTM D2700; (7) 
Water in Petroleum Products and Bituminous Materials by Distilla- 
tion, ASTM D965; (8) Water in Liquid Petroleum Products by Karl Fis- 
cher Reagent (Titration Method), ASTM D1744; (9) Vapor Pressure of 
Petroleum Products (Reid Method), ASTM D323; (10) Vapor Pressure 
of Petroleum Products (Mini Method), ASTM D5191; (11) Kinematic 
Viscosity, ASTM D445; (12) Sediment in Crude Oils and Fuel Oils by 
Extraction, ASTM D473; (13) Percent by Weight of Sulfur by Energy- 
Dispersive X-Ray Fluorescence, ASTM D4294. Therefore, in accor- 
dance with Part 151.12 of the Customs Regulations, Camin Cargo, Inc. 
is hereby accredited to analyze the products named above. 


LOCATION: Camin Cargo, Inc. accredited site is located at: 1800 
Dabney Drive, Pasadena, Texas 77536. 


EFFECTIVE DATE: August 13, 2001. 
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FOR FURTHER INFORMATION CONTACT: Michael Parker, Na- 
tional Quality Manager, Laboratories and Scientific Services, U.S. Cus- 
toms Service, 1300 Pennsylvania Avenue, NW, Suite 1500 North, 
Washington, D.C. 20229, (202) 927-1060. 


Dated: August 13, 2001. 


IRA S. REESE, 
Acting Executive Director, 
Laboratories and Scientific Services. 


[Published in the Federal Register, August 17, 2001 (66 FR 43299)] 
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Decisions of the United States 
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(Slip Op. 01-95) 


BETHLEHEM STEEL CORP, ET AL., PLAINTIFFS v. UNITED STATES, 
DEFENDANTS, AND POHANG IRON & STEEL CO., DEFENDANT-INTERVENOR 


Court No. 00—-03-00116 
[Commerce’s Remand Determination is sustained in part and remanded in part]. 


(Dated August 8, 2001) 


Dewey Ballantine (John A. Ragosta, Navin Joneja), Washington, D.C., for Plaintiffs. 

Stuart E. Schiffer, Acting Assistant Attorney General; David M. Cohen, Director; A. 
David Lafer, Senior Trial Counsel; William Olsen, Attorney, Commercial Litigation 
Branch, Civil Division, United States Department of Justice; Michael D. Lynch, Office of 
the Chief Counsel for Import Administration, United States Department of Commerce, 
Washington, D.C., for Defendant. 


OPINION 


CARMAN, Chief Judge: This action challenges the United States 
Department of Commerce’s (Commerce) Remand Determination 
Pursuant to Bethlehem Steel Corp. v. United States (Remand Deter- 
mination) issued on May 25, 2001. Familiarity with the underlying facts 
and issues in this case as set forth in the prior opinion is presumed. For 
the reasons stated below, Commerce’s Remand Determination is sus- 
tained in part and remanded in part. 


BACKGROUND 

On April 4, 2001, this Court remanded to Commerce four issues stem- 
ming from its Final Affirmative Countervailing Duty Determination: 
Certain Cut-to-Length Carbon-Quality Steel Plate from the Republic of 
Korea, 64 Fed. Reg. 7,316 (December 29, 1999). See Bethlehem Steel 
Corp. v. United States, 140 F Supp. 2d. 1354 (Ct. Int’] Trade 2001) (Beth- 
lehem Steel I). Commerce was instructed to: (1) properly address and set 
forth its reasoning for determining that the infrastructure subsidies re- 
ceived by the Pohang Iron & Steel Co. (POSCO) at Asan Bay were non- 
countervailable; (2) properly address and set forth its reasoning for 
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determining that the waiver or reduction of import duties on steel mak- 
ing equipment imported by the Korean steel industry were non-coun- 
tervailable; (3) investigate the potential countervailability of the 
Korean government’s waiver or reduction of import duties on slab; and 
(4) determine whether the rebate of money to the Dongkuk Steel Mill 
Company in connection with its purchase of land at Asan Bay consti- 
tuted a countervailable subsidy. Jd. at 1370. 

On May 25, 2001, Commerce filed its Remand Determination. Com- 
merce affirmed its decision not to countervail either the alleged infra- 
structure subsidies received by the POSCO at Asan Bay or the waiver or 
reduction of import duties on steel making equipment imported by the 
Korean steel industry. Additionally, the agency reiterated its position 
that the Korean government’s waiver or reduction of import duties on 
slab was non-countervailable because the import duties were eligible for 
duty drawback. Finally, Commerce reversed its position and concluded 
that the rebate of money paid in the purchase of land at Asan Bay to 
Donkuk Steel Mill was a countervailable subsidy. 

On June 138, 2001, Plaintiffs filed response papers with the Court chal- 
lenging: (1) Commerce’s failure to fully and adequately explain why it 
did not countervail the infrastructure subsidy benefits received by POS- 
CO at Asan Bay; (2) Commerce’s explanation for refusing to investigate 
the waiver or reduction of import duties on steel-making equipment; 


and (3) Commerce’s refusal to investigate the reduction of import duties 
on slab. 


DISCUSSION 


On remand, Commerce was tasked with investigating, explaining 
and/or determining four discrete issues. As in the underlying proceed- 
ing, when Commerce’s remand determinations or explanations are 
challenged, the Court is bound to apply the “substantial evidence” and 
“otherwise not in accordance with law” standard. 19 US.C. 
§ 1516a(b)(1)(B)(i) (1995). See Laclede Steel Co. v. United States, 125 F. 
Supp. 2d 525, 530 (Ct. Int’] Trade 2000) (noting that the Court applies 
the same standard of review to remand determinations as to the original 
proceedings). Accordingly, the Court will not disturb Commerce’s fac- 
tual determinations where they are supported by substantial evidence, 
or its legal conclusions where they are a reasonable interpretation of the 
agency’s statutory mandate. 

For the reasons stated below, the Court finds Commerce’s explanation 
for refusing to investigate the waiver or reduction of import duties on 
steel-making equipment to be supported by substantial evidence. The 
Court, however, cannot sustain Commerce’s explanation of why the in- 
frastructure provided by the Korean government at Asan Bay was non- 
countervailable. Commerce failed to address the issues specified by the 
Court in the remand order and ignored the crux of Plaintiffs’ allega- 
tions. Additionally, the Court cannot accept Commerce’s continued re- 
fusal to investigate the reduction of import duties on slab. On remand, 
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the agency ignored the Court’s directive and did little more than restate 
its original position that it would not investigate the alleged subsidy. 


1. Commerce’s explanation for refusing to investigate the waiver or 
reduction of import duties on steel-making equipment is supported 
by substantial evidence and otherwise in accordance with law. 


In its Remand Determination Commerce explains that it did not re- 
ceive notice of the Korean government’s waiver or reduction of import 
duties on steel making equipment until October 14, 1999—almost three 
months after the preliminary determination and immediately prior to 
verification. Due to the lateness, Commerce determined that it did not 
have sufficient time to conduct an investigation into this alleged coun- 
tervailable subsidy. 

The Court finds Commerce’s determination to be supported by sub- 
stantial evidence and in accordance with law. Commerce’s regulations 
establish guidelines governing the investigation of new subsidy allega- 
tions. Specifically, 19 C.F R. §$351.301(d)(4)(i)(A) states that new subsidy 
allegations should be made at least forty days prior to the preliminary 
determination to ensure that the agency has sufficient time to investi- 
gate the allegation. Additionally, 19 C.FR. §351.311 places an indepen- 
dent obligation on Commerce to investigate newly discovered practices 
that reasonably appear to be countervailable if sufficient time remains 
before the scheduled date of the final determination. Here, the subsidy 
allegation was not made until after the preliminary determination was 
issued, clearly violating 19 C.FR. §351.401(d)(4)(i)(A). As Commerce 
reasonably points out, the lateness of this allegation constrained its abil- 
ity to issue questionnaires to the relevant respondents, analyze their re- 
sponses, submit supplemental questionnaires, and reschedule and 
complete verification prior to the scheduled date for the final deter- 
mination. This Court has consistently held that Commerce must inves- 
tigate only those “allegations that reasonably appear to be 
countervailable and are discovered within a reasonable time prior to the 
completion of the investigation.” See Bethlehem Steel I, 140 F Supp. 2d 
at 1361, quoting, Allegheny Ludlum Corp. v. United States, 112 F Supp. 
2d 1141, 1151 (Ct. Int’] Trade 2000) (emphasis added). The record re- 
veals that this subsidy allegation was not discovered within a reasonable 
time prior to the completion of the investigation. Thus, although the in- 
dependent obligation to investigate created by 19 C.F R. §351.311 was 
triggered because the alleged subsidy program appeared to be counter- 
vailable, Commerce appropriately exercised its discretion not to investi- 
gate this issue. 

Where Commerce discovers a potentially countervailable practice too 
late to include in its investigation, 19 C.FR. §351.311(c)(2) provides that 
“Commerce may defer consideration of the newly discovered practice 
until a subsequent review.” However, because Commerce was aware of 
the alleged subsidy program, the agency decided not to wait until a sub- 
sequent review and requested information on this program from the Ko- 
rean government in connection with another countervailing duty 
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investigation, Structural Steel Beams from the Republic of Korea. Ulti- 
mately, Commerce determined the program was non-countervailable. 
See Final Affirmative Countervailing Duty Determination: Structural 
Steel Beams from the Republic of Korea, 65 Fed. Reg. 41,051 (July 3, 
2000). Based on the Structural Steel Beams finding, Commerce elected 
not to investigate this allegation on remand. 

The merits of the Structural Steel Beam determination are not within 
the scope of the present case and the Court expresses no view on the is- 
sue. Commerce’s Structural Beam determination, however, bears di- 
rectly on this proceeding because the Court has consistently held that 
the agency “has discretion in deciding whether to reinvestigate a pro- 
gram previously found not countervailable in a final agency determina- 
tion.” Bethlehem Steel I, 140 F. Supp. 2d, at 1363, quoting, PPG 
Industries, Inc. v. United States, 787 F. Supp. 215, 220 (Ct. Int’l trade 
1992). The decision to reinvestigate turns on whether the subsequent 
allegation contains evidence of changed circumstances or provides a suf- 
ficient basis of belief that specific producers receive a disproportionate 
share of the program’s benefits. See id. See also Delverde Srl. v. United 
States, 989 F. Supp. 218, 222 (Ct. Int’] Trade 1997), vacated on different 
grounds, 203 F.3d 1360 (Fed. Cir. 2000). Nothing in the record is suffi- 
cient to overturn Commerce’s determination that Plaintiffs presented 
no evidence of changed circumstances or the receipt of a disproportion- 
ate share of the program’s benefits by the Korean steel industry. Accord- 
ingly, the Court finds Commerce’s decision to be supported by 
substantial evidence and otherwise in accordance with law. 


2. Commerce’s failure to address whether the infrastructure provided by 
the Korean government at Asan Bay constitutes a countervailable 
subsidy is contrary to law. 


The antidumping and countervailing duty laws are not punitive in 
nature, but rather are intended to remedy disparities in the value of 
imported and domestic merchandise created by impermissible interna- 
tional trade practices. One of the procedural mechanisms designed to 
protect against the arbitrary and punitive application of these laws is 
the requirement that the administering agencies—Commerce and the 
International Trade Commission—fully disclose and explain the rea- 
soning underlying their decisions in a particular case. See 19 U.S.C. 
§ 1677£(i)(3)(A) (1994). In Bethlehem Steel I, the United States acknowl- 
edged Commerce’s failure to meet this requirement with respect to the 


alleged infrastructure subsidies provided by the Korean government to 
POSCO at Asan Bay: 


Petitioners allege that the [Government of Korea] may be providing 
infrastructure benefits, such as roads, industrial water facilities, 
distribution depots and electric power stations, to the Korean steel 
industry at the Asan Bay Industrial site, a [Government of Korea] 
constructed industrial site. Commerce did not explain its position 
on this alleged subsidy in the Final Determination. 
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The Court agreed that Commerce did not properly address this issue 
and remanded it to the agency for further explanation. See Bethlehem 
Steel I, 140 F Supp. 2d. at 1364. 

On remand, Commerce again failed to discuss the provision of direct 
infrastructure benefits—i.e., “roads, industrial water facilities, dis- 
tribution depots and electric power stations” —and, instead, focused on 
whether POSCO’s lease terms for its facilities at Asan Bay constituted a 
countervailable subsidy. In so doing, Commerce essentially reiterated 
the position it took in the Final Determination. Although also stating 
that “POSCO did not receive any other countervailable benefits from 
the Government of Korea’s (GOK) expenditures on infrastructure at 
Asan Bay,” Commerce’s reasoning focuses on the leasing arrangement 
as opposed to the provision of direct infrastructure: 


As verified by the Department, POSCO has not purchased any land 
at the Asan Bay industrial site. The company only has a leasing ar- 
rangement * * *. In order to determine whether POSCO received a 
benefit on this lease, during verification we reviewed the GOK’s 
published fee schedule and noted that the fees charged to POSCO 
on this lease were the fees published in the GOK’s fee schedule 
* * * Thus, POSCO did not receive any discounts from the pub- 
lished fee schedule. 


Remand Determination, at 3. Additionally, Commerce restated its dis- 
cussion of the Harbor Act and again concluded that this law did not pro- 
vide a countervailable benefit.! Thus, Commerce concluded that “based 
on the evidence on the record and absent adequate time to solicit and 
verify additional information, we conclude that POSCO did not benefit 
from the GOK’s expenditures on infrastructure at Asan Bay.” Remand 
Determination, at 4 (emphasis added). 

The Court is troubled by Commerce’s failure to address the underly- 
ing question of whether the Korean government’s alleged provision of 
infrastructure benefits—i.e., “roads, industrial water facilities, dis- 
tribution depots and electric power stations”—constitutes a counter- 
vailable subsidy. The mere fact that POSCO leased its Asan Bay 
facilities from the Korean government at market rates is not dispositive 
of whether POSCO received some other form of countervailable subsidy. 
This revelation is not novel and should not come as a surprise to Com- 
merce because, in fact, the agency has reached the same conclusion in 
prior investigations. In Final Affirmative Countervailing Duty Deter- 
minations and Final Negative Critical Circumstances Determinations: 
Certain Steel Products From Korea, 58 Fed. Reg. 37,338, 37,348 (July 9, 
1993), Commerce stated that: 


The provision of infrastructure at Kwangyang Bay and the exemp- 
tion from payment of dockyard fees are two separate programs. 
Even if we viewed the non-payment of dockyard fees as repayment 


1 Under the Harbor Act, private parties are precluded from owning certain types of infrastructure—i.e., port facili- 
ties. Therefore, ownership of any improvements to the leased port facilities built by POSCO (or any tenant) reverts to 
the Korean government. POSCO is compensated for this taking through free usage of port facilities until the fair mar- 
ket value of the improvements is recouped. 
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by the government for POSCO’s assumption of the costs of 
constructing the berths, we would still find the exemption to be 
countervailable. If the government had paid for the costs of 
construction of berths dedicated solely or principally to POSCO’s 
use, we would have found such government expenditures to consti- 
tute a countervailable infrastructure subsidy to POSCO, just as we 
are finding the three berths actually built by the GOK to be part of 
the overall infrastructure benefit to POSCO. 


With the adoption of the Uruguay Round Agreements Act (URAA), 
the countervailability of infrastructure turns on whether the infra- 
structure in question provides a “financial contribution” to specific 
companies or industries.* Consistent with the intent of the URAA, the 
countervailing duty laws state that “the term ‘financial contribution’ 
means * * * providing goods or services, other than general infrastruc- 
ture.” See 19 U.S.C. §1677(5)(D)(iii) (emphasis added). In adoptingregu- 
lations implementing the amended countervailing duty laws, 
Commerce recognized that “the countervailability of infrastructure de- 
pends upon the definition of ‘general infrastructure.’” Preamble to 
Countervailing Duties: Final Rule, 63 Fed. Reg. 65,348, 65,378 (Novem- 
ber 25, 1998). To define this broad term, Commerce stated: 


Any infrastructure that satisfies this public welfare concept is gen- 
eral infrastructure and therefore, by definition, is not countervail- 
able and not subject to any specificity analysis. Any infrastructure 
that does not satisfy this public welfare concept is not general infra- 
structure and is potentially countervailable. The provision of in- 


dustrial parks and ports, special purpose roads, and railroad spur 
lines, to name some examples (some of which we have encountered 
in our cases), that do not benefit society as a whole, does not consti- 
tute general infrastructure and will be found countervailable if the 
infrastructure is provided to a specific enterprise or industry and 
confers a benefit. 


Id. at 65,378. 

Plaintiffs allege that the infrastructure provided at Asan Bay does not 
serve the public welfare, but merely provides a benefit to the industries 
utilizing the bay’s port facilities. Nothing in the Remand Determination 
addresses these allegations. The Court does not question Commerce’s 
determination that neither POSCO’s lease terms nor the waiver of port 
fees constitute a countervailable subsidy. The Court does question, how- 
ever, Commerce’s failure to address the other infrastructure elements 
alleged by Plaintiffs—i.e., “roads, industrial water facilities, distribu- 
tion depots and electric power stations”—and requires the agency to 
meet its obligation to investigate subsidy allegations that reasonably ap- 
pear to be countervailable. Therefore, the Court again remands this is- 
sue to Commerce for further explanation as to whether the direct 
provision of infrastructure at Asan Bay constitutes a countervailable 
subsidy. The Court directs that unlike the prior remand, the agency 


2The Court notes that with the adoption of the URAA, Commerce abandoned the three-pronged “infrastructure 
subsidy test” to determine whether government-provided infrastructure is countervailable. 
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shall solicit and verify any additional information that may be needed 
during this investigation to make a fully informed and explicated deter- 
mination. 


3. Commerce’s refusal to investigate the reduction of import duties on 
slab is unsupported by substantial evidence and otherwise not in 
accordance with law. 


In Bethlehem Steel I, the Court instructed Commerce to investigate 
whether the Korean government’s reduction or waiver of import duties 
on steel slab constituted a countervailable subsidy. The Court was con- 
cerned that Commerce inappropriately based its decision not to coun- 
tervail this program on the expectation that respondents would obtain 
duty drawback, thereby negating any benefit conferred by the reduced 
duties. The Court was further concerned that specific companies or in- 
dustries could receive the use of money that would otherwise be due as 
import duties and that Commerce would not investigate whether such 
use constituted a countervailable subsidy.* 

On remand, Commerce did not investigate as ordered but, rather, at- 
tempted to explain and clarify its position. Commerce reiterated that its 
obligation to investigate an alleged subsidy is triggered only where that 
subsidy appears to be countervailable and that it will countervail duty 
drawback programs only where such programs run counter to the provi- 
sions of 19 C.FR. § 351.519. Remand Determination, at 8. The agency 
went on to state that “import duties on inputs that are consumed in the 
production of an exported product, which are not collected at the point 
of importation or which are drawn back at the point of exportation, do 
not provide a countervailable benefit” under this regulation. Id. at 8-9. 
Thus, Commerce asserts that, under the regulations, the import duty 
reduction program was non-countervailable. See id. 

The Court is troubled by the fact that Commerce ignored its express 
order to investigate the alleged subsidy program and simply restated its 
position that the alleged subsidy program did not appear to be counter- 
vailable because of the availability of duty drawback. The United States’ 
brief largely reiterates Commerce’s position and contends that the 
agency’s decision not to investigate the alleged subsidy is reasonable. In 
addition, the United States argues that, regardless of whether the re- 
duction of import duties constituted a countervailable subsidy, Com- 
merce was not obligated to investigate Plaintiffs’ allegation because 
POSCO did not import any slab for use in the production of subject mer- 
chandise during the period of investigation and, therefore, did not re- 
ceive any benefit. To support its argument, the United States points to 


3 Assume Government X ordinarily charges an across-the-board import duty of eight percent. If that import duty is 
reduced to one percent for a particular industry, that industry would appear to receive a benefit in the amount of money 
it does not have to pay on import duties. The fact that all companies are hypothetically entitled to receive their import 
duties back through duty drawback does not arguably negate the benefit conferred from the date the import duties are 
paid (or not paid) until the eventual date of export and duty drawback. 
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two sentences contained in a footnote* in the Remand Determination 
that state “* * * POSCO confirmed that due to a shortage during the 
first quarter of 1998, it imported some slab. However, the imported slab 
was used for the production of hot-rolled coil.” The Court is not per- 
suaded by the United States’ argument. 

The reasonableness of Commerce’s decision rests upon the extent to 
which the program at issue appears to be countervailable. Countervail- 
ability is judged against the standards set forth in 19 U.S.C. §1677(5) 
and 19 C.FR. Part 351. The subsidy program at issue is not an export 
subsidy—i.e., the Korean government did not condition entitlement to 
the reduced import duties on the eventual exportation of a finished 
product. Similarly, the program is not an import substitution subsidy 
because the reduction of import duties is not dependent upon the use of 
domestic goods over imported goods. The record indicates that the stan- 
dard Korean import duty on steel slab is 8 percent. Under the program 
at issue, the Korean government monitors the domestic supply of slab. 
When either the domestic supply drops below a certain threshold or the 
domestic industry so requests, the Korean government reduces the tar- 
iff rate on steel slab.° This reduced tariff rate is available to the entire 
steel industry, irrespective of the manner in which the individual com- 
panies ultimately use the slab, thereby potentially rendering it adomes- 
tic subsidy. Where, as here, the benefit associated with a potential 
domestic subsidy is not tied to a particular product or market, Com- 
merce will allocate the benefit to all products produced by a company, 
including products that are exported. See 19 C.ER. § 351.525(b)(3). 
Thus, the fact that POSCO did not use any of the steel slab imported 
during the period of review in the production of subject merchandise is 
irrelevant to whether this subsidy (if ultimately found to be countervail- 
able) could be attributed to the company. Rather, as with all forms of 
“financial contribution,” the countervailability of the Korean govern- 
ment’s import duty reduction program depends upon whether such pro- 
gram conferred a specific benefit to a particular company or industry. 
See 19 US.C. § 1677(5) & (5A). 

Commerce has consistently maintained that no benefit was conferred 
to POSCO because the foregone import duties would have been re- 
turned to the company through duty drawback. The mere availability of 
drawback, though, does not resolve the issue of whether the import duty 
reduction program is countervailable. Commerce’s duty drawback reg- 
ulation provides: 


In the case of an exemption of import charges upon export , abenefit 
exists to the extent that the exemption extends to inputs that are 
not consumed in the production of the exported product, making 


4 The United States’ brief cites to page 10, footnote 4 of the remand determination. The Court assumes the United 
States was actually referring to footnote number 4 on page 11 of the remand determination and that government coun- 
sel simply misstated the page number. 

5 Records indicate that during the first half of the period of review, the standard 8% tariff rate was reduced to 1 per- 
cent. During the second half of the review period, the tariff rate was set at 3 percent. 
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normal allowances for waste, or if the exemption covers charges 
other than import charges that are imposed on the input. 


19 C.FR. §351.519(a)(ii) (Emphasis added). The regulation appears to 
require a relationship between a party’s eligibility for exempted import 
charges and the exportation of the imported goods. The Court has al- 
ready noted that, in the present case, the exemption of import duties 
was not contingent upon exportation, but was available regardless of 
the manner in which the slab was ultimately consumed. The import 
duty reduction program, therefore, appears to be missing the crucial 
link between the exemption of import duties—i.e., exempting 7% of the 
8% normally collected—and exportation.® Moreover, even if availability 
of the import duty reduction program is linked to exportation in the 
present case, nothing in the record demonstrates that the entirety of 
steel slab imported by POSCO during the period of review was physical- 
ly incorporated into exported merchandise. Thus, to the extent that 
POSCO benefited from the use of money otherwise due as import duties 
on steel slab that was not consumed and exported, 19 C.FR. 
§351.519(a)(ii) arguably renders it countervailable. 

In the absence of the shelter provided by duty drawback, the import 
duty reduction program appears to mirror other programs in which a 
government foregoes otherwise legitimate tax revenues. Section 
351.510(a)(1) of Commerce’s regulations recognizes that such programs 
can convey a countervailable benefit: 


In the case of a program, other than an export program, the full or 
partial exemption of an indirect tax or import charge [constitutes a 
benefit] to the extent that the taxes or import charges paid by a firm 
as a result of the program are less than the taxes the firm would 
have paid in the absence of the program. (Emphasis added). 


This regulation provides that when a government foregoes otherwise 
lawful taxes or import charges it is providing a countervailable benefit. 
The only exception contained in the regulation applies to export pro- 
grams—i.e., programs that establish exportation of a finished product 
as a prerequisite to receiving an exemption of indirect taxes or import 
charges. Again, nothing in the record indicates that this prerequisite is 
satisfied in the present case and, therefore, the import duty reduction 
program does not appear to be an export program within the meaning of 
the regulation. Rather, as in cases in which a foreign government fore- 
goes direct or indirect taxes, forgives a company’s debt, or provides a be- 
low-market interest rates due on a government-funded loan, importers 
of slab are benefited by being allowed to retain money that under nor- 
mal circumstances would be unavailable. In such cases, Commerce nor- 
mally calculates the amount of benefit as the difference between market 
value or full tax rate and the reduced rate. See 19 C.ER. §§ 351.503, 
351.505, 351.506, 351.508, 351.509, 351.510. Although not drawing any 


6 The Court stresses that at this point the program only appears to be missing the necessary link. The issue of wheth- 
er the program is actually countervailable is not before the Court and because Commerce has not adequately investi- 
gated this issue, the record provides no evidence upon which the Court can make a final determination on this issue 
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conclusions as to whether the import duty reduction program at issue in 
the present case is ultimately countervailable, the Court believes it use- 
ful to analogize it to the countervailable subsidies listed above. Accord- 


ingly, the Court again remands this issue to Commerce for further 
investigation and explanation. 


CONCLUSION 

For the above stated reasons the Court finds that: (1) Commerce 
failed to adequately investigate, address, and explain whether the Ko- 
rean government’s provision of infrastructure benefits at Asan Bay 
constitutes a countervailable subsidy; (2) Commerce failed to adequate- 
ly investigate, address, and explain whether the reduction of import du- 
ties on slab is countervailable; and (3) in all other respects, Commerce’s 
Remand Determination is supported by substantial evidence and other- 
wise in accordance with law. Accordingly, the infrastructure and slab is- 
sues are again remanded to Commerce for further investigation so that 
the agency can fully explain the basis for its conclusion. Pursuant to the 
attached order, Commerce shall complete its remand investigation and 
file its determination with the Court no later than sixty (60) days from 


the date this opinion is issued. As to the remaining issues, the Remand 
Determination is sustained. 
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OPINION 

TSOUCALAS, Senior Judge: Plaintiff, The Timken Company (“Tim- 
ken”), moves pursuant to Rule 56.2 of the Rules of this Court for judg- 
ment on the agency record challenging the Department of Commerce, 
International Trade Administration’s (“Commerce”) final determina- 
tion, entitled Final Results of Antidumping Administrative Review of 
Tapered Roller Bearings and Parts Thereof, Finished and Unfinished, 
From the People’s Republic of China, 62 Fed. Reg. 61,276 (Nov. 17, 1997). 

Timken claims that Commerce erred in: (1) selecting Indonesian, 
rather than Indian, import statistics for valuing the steel inputs and 
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scrap for hot-rolled alloy steel bars used by Chinese producers to 
manufacture cups and cones, cold-rolled steel rods used in the produc- 
tion of rollers, cold-rolled sheet used in the production of cages and steel 
scrap; (2) failing to adjust overhead, selling, general and administrative 
expenses (“SG&A”) and profit rates to account for differences in materi- 
al and labor values of other surrogate sources used in determining for- 
eign market value (“FMV”); (3) assuming that Indian direct labor costs 
data is equivalent to indirect labor costs data for the calculation of direct 
labor factor of production (“FOP”); (4) refusing to use certain Chinese 
suppliers’ sales as export price sales; (5) failing to adjust United States 
price for marine insurance costs based on value rather than weight; and 
(6) committing a clerical error in the calculation of the weight of the 
scrap from one of the Chinese producers. 


BACKGROUND 


The administrative review at issue concerns steel inputs and scrap for 
hot-rolled alloy steel bars used by Chinese producers to manufacture 
cups and cones, cold-rolled steel rods used in the production of rollers, 
cold-rolled sheet used in the production of cages and steel scrap im- 
ported from the People’s Republicof China (“PRC”) during the period of 
review covering June 1, 1995 through May 31, 1996.! Commerce pub- 
lished the preliminary results of the subject review on July 9, 1997. See 
Preliminary Results of Antidumping Administrative Review and Par- 
tial Termination of Administrative Review of Tapered Roller Bearings 
and Parts Thereof, Finished and Unfinished, From the People’s Repub- 
lic of China (“Preliminary Results”), 62 Fed. Reg. 36,764. On November 


17, 1997, Commerce published the Final Results at issue. See 62 Fed. 
Reg. 61,276. 


JURISDICTION 


The Court has jurisdiction over this matter pursuant to 19 U.S.C. 
§ 1516a(a) (1994) and 28 US.C. § 1581(c) (1994). 


STANDARD OF REVIEW 
In reviewing a challenge to Commerce’s final determination in an an- 
tidumping administrative review, the Court will uphold Commerce’s de- 
termination unless it is “unsupported by substantial evidence on the 


record, or otherwise not in accordance with law * **.” 19 US.C. 
§ 1516a(b)(1)(B)(@) (1994). 


I. Substantial Evidence Test 


Substantial evidence is “more than a mere scintilla. It means such 
relevant evidence as a reasonable mind might accept as adequate to sup- 
port a conclusion.” Universal Camera Corp. v. NLRB, 340 US. 474, 477 
(1951) (quoting Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 
(1938)). Substantial evidence “is something less than the weight of the 


1 Since the administrative review at issue was initiated after January 1, 1995, the applicable law is the antidumping 
statute as amended by the Uruguay Round Agreements Act, Pub.L. No. 103-465, 108 Stat. 4809 (1994). Compare Tor- 
rington Co. v. United States, 68 F.3d 1347, 1352 (Fed. Cir. 1995). 
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evidence, and the possibility of drawing two inconsistent conclusions 
from the evidence does not prevent an administrative agency’s finding 
from being supported by substantial evidence.” Consolo v. Federal Mar- 
itime Comm’n, 383 U.S. 607, 620 (1966) (citations omitted). Moreover, 
“[t]he court may not substitute its judgment for that of the [agency] 
when the choice is ‘between two fairly conflicting views, even though 
the court would justifiably have made a different choice had the matter 
been before it de novo.’” American Spring Wire Corp. v. United States, 
8 CIT 20, 22, 590 F Supp. 1273, 1276 (1984) (quoting Penntech Papers, 
Inc. v. NLRB, 706 F.2d 18, 22-23 (1st Cir. 1983) (quoting, in turn, Uni- 
versal Camera, 340 U.S. at 488)). 


II. Chevron Two-Step Analysis 


To determine whether Commerce’s interpretation and application of 
the antidumpingstatute is “in accordance with law,” the Court must un- 
dertake the two-step analysis prescribed by Chevron U.S.A. Inc. v. Natu- 
ral Resources Defense Council, Inc. (“Chevron”), 467 U.S. 837 (1984). 
Under the first step, the Court reviews Commerce’s construction of a 
statutory provision to determine whether “Congress has directly spo- 
ken to the precise question at issue.” Id. at 842. “To ascertain whether 
Congress had an intention on the precise question at issue, [the Court] 
employ|s] the ‘traditional tools of statutory construction.’” Timex VI., 
Inc. v. United States, 157 F.3d 879, 882 (Fed. Cir. 1998) (citing Chevron, 
467 US. at 843 n.9). “The first and foremost ‘tool’ to be used is the stat- 
ute’s text, giving it its plain meaning. Because a statute’s text is Con- 
gress’s final expression of its intent, if the text answers the question, 
that is the end of the matter.” Jd. (citations omitted). Beyond the stat- 
ute’s text, the tools of statutory construction “include the statute’s 
structure, canons of statutory construction, and legislative history.” Id. 
(citations omitted); but see Floral Trade Council v. United States, 23 CIT 
___,__n.6, 41 F Supp. 2d 319, 323 n.6 (1999) (noting that “[n Jot all 
rules of statutory construction rise to the level of a canon, however”) 
(citation omitted). 

If, after employing the first prong of Chevron, the Court determines 
that the statute is silent or ambiguous with respect to the specific issue, 
the question for the Court becomes whether Commerce’s construction 
of the statute is permissible. See Chevron, 467 U.S. at 843. Essentially, 
this is an inquiry into the reasonableness of Commerce’s interpretation. 
See Fujitsu Gen. Ltd. v. United States, 88 F.3d 1034, 1038 (Fed. Cir. 
1996). Provided Commerce has acted rationally, the Court may not sub- 
stitute its judgment for the agency’s. See Koyo Seiko Co. v. United 
States, 36 F.3d 1565, 1570 (Fed. Cir. 1994) (holding that “a court must 
defer to an agency’s reasonable interpretation of a statute even if the 
court might have preferred another”); see also IPSCO, Inc. v. United 
States, 965 F.2d 1056, 1061 (Fed. Cir. 1992). The “[Clourt will sustain 
the determination if it is reasonable and supported by the record as a 
whole, including whatever fairly detracts from the substantiality of the 
evidence.” Negev Phosphates, Ltd. v. United States Dep’t of Commerce, 
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12 CIT 1074, 1077, 699 F. Supp. 938, 942 (1988) (citations omitted). In 
determining whether Commerce’s interpretation is reasonable, the 
Court considers the following non-exclusive list of factors: the express 
terms of the provisions at issue, the objectives of those provisions and 
the objectives of the antidumping scheme as a whole. See Mitsubishi 
Heavy Indus. v. United States,22CIT___—,_—_—, 15 F Supp. 2d 807, 813 
(1998). 


Ill. Mead-Christensen-Skidmore Test 


“{A]jdministrative implementation of a particular statutory provision 
qualifies for Chevron deference when it appears that Congress delegated 
authority to the agency generally to make rules carrying the force of law, 
and that the agency interpretation claiming deference was promulgated 
in the exercise of that authority.” United States v. Mead Corp., 1215. Ct. 
2164, 2171 (2001). “Delegation of such authority may be shown in a va- 
riety of ways, as by an agency’s power to engage in adjudication or no- 
tice-and-comment rulemaking, or by some other indication of a 
comparable congressional intent.” Jd. If the 


agency’s generally conferred authority and other statutory circum- 
stances [imply] that Congress would expect the agency to be able to 
speak with the force of law when it addresses ambiguity in the stat- 
ute or fills a space in the enacted law, even one about which “Con- 
gress did not actually have an intent” as to a particular result|,]| 
* * * 4 reviewing court has no business rejecting an agency’s exer- 
cise of its generally conferred authority to resolve a particular stat- 


utory ambiguity simply because the agency’s chosen resolution 
seems unwise * * *. 


Id. at 2172 (citing Chevron, 467 US. at 845-46). 

“It is fair to assume generally that Congress contemplates adminis- 
trative action with the effect of law when it provides for a relatively for- 
mal administrative procedure tending to foster the fairness and 
deliberation that should underlie a pronouncement of such force.” Id. 
(citations omitted). The want of notice-and-comment rulemaking or 
formal adjudication, however, “does not alone * * * bar the application 
of Chevron.” Id. at 2173. Courts “have sometimes found reasons for 
Chevron deference even when no such administrative formality was re- 
quired and none was afforded.”2 Id. (citations omitted). 

Absent congressional intent to delegate general authority to make 
rules with the force of law, agency “rulings are treated * * * like ‘inter- 
pretations contained in policy statements, agency manuals, and en- 
forcement guidelines’” that do not warrant the Chevron deference. Id. 
at 2175 (quoting Christensen, 529 U.S. at 587). A reference to such 
agency statements neither creates precedential value nor does it create 


2Similarly, “an agency’s interpretation of its own regulation|s] is entitled to deference” when the language of the 
regulation is ambiguous or the regulation is silent about the issue at hand. Christensen v. Harris County, 529 U.S. 576, 
688 (2000) (citing Auer v. Robbins, 519 U.S. 452, 461 (1997)); Southern Cal. Edison Co. v. United States, 226 F.3d 1349, 
1356 (Fed. Cir. 2000) (detailing the test and quoting Martin v. Occupational Safety and Health Review Comm’n, 499 
US. 144, 151(1991)). When the regulation is not ambiguous, however, to defer to a different agency’s position would be 
to permit the agency, under the guise of interpreting a regulation, to create de facto a new regulation. See id. 
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Chevron entitlement; while such statements may sometimes function 
as precedents, “they enjoy no Chevron status as a class.” Id. at 2174 
Even placed outside of the Chevron realm, “an agency’s int erpreta 
tion [of a statutory provision] may merit some deference * * * given th 
‘specialized experience and broader investigations and information 
available to the agency * * * and given the value of uniformity in its ad- 
ministrative and judicial understandings of what a national law 1 
quires.” Jd. at 2175 (quoting Skidmore v. Swift & Co., 323 U.S. 138 
139-40 (1944)). “Where the regulatory scheme is highly detailed, 
[an agency] can bring the benefit of specialized experience to bear o 
subtle questions,” such interpretations are entitled to respect “propor 
tional to [their] ‘power to persuade’”. Jd. at 2175-76 (quoting Skidmor 
323 US. at 140). “The fair measure of [judicial] deference to an agenc 
administering its own statute has been understood to vary with circu! 
stances, and courts have looked to the degree of the agency’s car 
consistency, formality, and relative expertness, and to the persuasive- 
ness of the agency’s position.” Jd. at 2171 (citing Skidmore, 323 U. 
139-40). Well-reasoned views of the agencies implementing a statute 
“constitute a body of experience and informed judgment to whi 
courts and litigants may properly resort for guidance * * *.’” Id. (quot 
ing Bragdon v. Abbott, 524 U.S. 624, 642 (1998) (internal quotatio1 
omitted)). “‘[(C]onsiderable weight should be accorded to an |agency’s| 
construction of a statutory scheme it is entrusted to administer * 
Id. (quoting Chevron, 467 US. at 844). ““The weight [accorded to an ad 
ministrative] judgment in a particular case will depend upon the thor 
oughness evident in its consideration, the validity of its reasening, its 
consistency with earlier and later pronouncements, and all those factors 
which give it power to persuade, if lacking power to control.’” Jd. at 2172 
(quoting Skidmore, 323 U.S. at 140, brackets in original). 


DISCUSSION 


A. Commerce’s Selection of Indonesian Import Statistics as a Surrogate 
Value for Raw-Material Costs of Steel Used by Chinese Produc: 


1. Background 


Antidumping margins are the difference between normal value 
(“NV”) and United States price of the merchandise. When the merchar 
dise is produced in a nonmarket economy country (“NME”), such as the 
PRC, Commerce constructs NV pursuant to section 1677b(c), which 
provides that 


the valuation of the factors of production shall be based on the best 
available information regarding the values of such factors in a mar 
ket economy country or countries considered to be appropriate by 
[Commerce]. 


19 U.S.C. § 1677b(c)(1) (1994) (emphasis supplied). 
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The statute does not define the phrase “best available information,” it 
only provides that 


[Commerce], in valuing factors of production|[,|* * * shall utilize, to 
the extent possible, the prices or costs of factors of production in one 
or more market economy countries that are[:] (A) at a level of eco- 
nomic development comparable to that of the nonmarket economy 
country, and (B) significant producers of comparable merchandise. 


19 US.C. § 1677b(c)(4) (1994) (emphasis supplied). 

Thus, the statute grants to Commerce broad discretion to determine 
the “best available information” in a reasonable manner on a case-by- 
case basis. See Lasko Metal Prods., Inc. v. United States, 43 F.3d 1442, 
1446 (Fed. Cir. 1994) (noting that the statute “simply does not say—any- 
where—that the factors of production must be ascertained in a single 
fashion.”) Consequently, Commerce values as many FOPs as possible 
using information obtained from the “primary” surrogate country, that 
is, the country that Commerce considers to be most comparable in eco- 
nomic terms to the NME country being investigated, and that also pro- 
duces merchandise comparable to the subject merchandise. See, e.g., 
Tianjin Mach. Import & Export Corp. v. United States (“Tianjin”), 16 
CIT 931, 940-41, 806 F. Supp. 1008, 1018 (1992); Timken Co. v. United 
States, 16 CIT 142, 145-46, 788 F Supp. 1216, 1218 (1992). Additionally, 
if Commerce determines that suitable values cannot be obtained from 
the data of the primary surrogate country, Commerce resorts to the data 
from the second, and sometimes the third, surrogate. See, e.g., Final Re- 
sults of Antidumping Duty Administrative Review and Revocation in 
Part of Antidumping Duty Order on Tapered Roller Bearings and Parts 
Thereof, Finished and Unfinished, From the People’s Republic of China, 
62 Fed. Reg. 6189, 6193 (Feb. 11, 1997); Final Results of Antidumping 
Duty Administrative Reviews of Tapered Roller Bearings and Parts 
Thereof, Finished and Unfinished, From the People’s Republic of China, 
61 Fed. Reg. 65,527, 65,532-33 (Dec. 13, 1996); Notice of Final Deter- 
mination of Sales at Less Than Fair Value: Certain Partial-Extension 
Steel Drawer Slides with Rollers From the People’s Republic of China, 
60 Fed. Reg. 54,472, 54,476 (Oct. 24, 1995); Notice of Final Determina- 
tion of Sales at Less Than Eair Value: Certain Cased Pencils From the 
People’s Republic of China, 59 Fed. Reg. 55,625, 55,629 (Nov. 8, 1994); 
Final Determination of Sales at Less Than Fair Value: Certain Helical 
Spring Lock Washers From the People’s Republic of China, 58 Fed. Reg. 
48,833, 48,835 (Sept. 20, 1993). 

During this review, Commerce chose India as the primary surrogate 
country to value all FOPs except steel inputs and scrap, which were val- 
ued using the data from the secondary surrogate country, Indonesia. See 
Preliminary Results, 62 Fed. Reg. at 36,769. Commerce explained that it 
decided to use secondary surrogate data for two reasons: (1) Commerce 
determined that steel values contained in the Indian import data were 
not reliable, see Def.’s Mem. Opp. Pl.’s Mot. J. Agency R. (“Def.’s 
Mem.”), Ex. 4; and (2) Commerce was unable to isolate Indian import 
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value for bearing-quality steel used to manufacture the merchandise at 
issue. See Final Results, 62 Fed. Reg. at 61,283. 

Commerce reached the determination that steel values contained in 
Indian import data were not reliable after comparing Indian statistics 
with other information on the record, the information specifically 
isolating bearing-quality steel used to manufacture the intended mer- 
chandise, that is, United States import data under tariff categories 
7228.30.20.00, 7228.50.10.10, and 7209.42.00.00. See Def.’s Mem., Ex. 
4. Because the comparison revealed that the average values of steel in- 
cluded in the corresponding Indian import categories were significantly 
higher than the average values of bearing-quality steel imported into 
the United States, Commerce concluded that steel values contained in 
the Indian import data were not reliable. See id. 

Commerce concluded that it was unable to isolate Indian import value 
for bearing-quality steel used to manufacture cups and cones because 
Commerce believed that while bearing-quality steel used to manufac- 
ture cups and cones was most likely to be contained in Indian broader 
category 7228.30, Commerce found no eight-digit Indian sub-category 
specific to this particular type of steel. See id. Commerce also deter- 
mined that data from a more specific Indian category, that is, sub-cate- 
gory 7228.30.19, was similarly unreliable because the steel in the 
sub-category was valued too highly to be considered a reliable indicator 
of the price of bearing-quality steel. See id. Additionally, Commerce con- 
cluded that it had no information concerning what sub-category 
7228.30.19 contained and that none of the parties in the proceeding sug- 
gested that the sub-category specifically isolated bearing-quality steel. 
See id. 

After reaching these conclusions, Commerce decided to use some im- 
port data from a secondary surrogate country. See Final Results, 62 Fed. 
Reg. at 61,283. Of the five potential surrogate countries that Commerce 
identified as being at a comparable level of economic development to the 
PRC, Commerce found that only India and Indonesia exported bearings 
during the pertinent period of time. See Def.’s Mem., Ex. 4. Commerce 
conducted further research and identified two Indonesian bearings pro- 
ducers operating in 1995. See id. Consequently, Commerce concluded 
that Indonesia was a significant producer of merchandise comparable to 
that at issue for purposes of the surrogate country selection. See id. 
Commerce also noted that when compared to United States bearing- 
quality steel import data, Indonesian values closely approximated those 
of the United States. See id. In light of the above findings, Commerce 
decided to 


use[] import data from another surrogate country, Indonesia, a pro- 
ducer of merchandise comparable to [that at issue], to value steel 
used to produce these components. As with the Indian data, [Com- 
merce was] unable to isolate the value of bearing-quality steel or 
identify an eight-digit category containing such steel imported into 
Indonesia; however, unlike the Indian data, the Indonesian six-dig- 
it category is consistent with the value of [United States] imports of 
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bearing-quality steel under the comparable six-digit category in the 
United States, which specifically includes bearing-quality steel. 


Final Results, 62 Fed. Reg. at 61,283. 


2. Contentions of the Parties 


Commerce maintains that its determination and the underlying 
analyses were reasonable and in accord with the mandate of 19 U.S.C. 
§ 1677b(c) and the level of discretion afforded to Commerce by Chevron, 
467 US. 837. Specifically, Commerce points out that: (1) Commerce 
properly relied on FOPs from two different surrogate sources; (2) Com- 
merce reasonably concluded that Indonesia could serve as a surrogate 
country for the purposes of import valuation of the merchandise at 
issue; (3) Commerce’s decision to reject Indian import values was sup- 
ported by substantial evidence, see Def.’s Mem. at 14-21; (4) Com- 
merce’s comparison of Indian import values to those of United States 
was not asole factor for Commerce’s determination, see id. at 17n.4; and 
(5) Commerce properly conducted the comparison in view of the inter- 
pretation of 19 U.S.C. § 1677b(c) offered by Peer Bearing Co. v. United 
States, 22 CIT 472, 12 F Supp. 2d 445 (1998). See Def.’s Mem. at 18. 

Timken reads Commerce’s determination as a statement that Com- 
merce relied on Indonesian data solely because Commerce asserted 
that: “(1) Indonesian steel import values approximated [United States] 
values|;] (2) Indonesian and [United States] values were below Indian 
values[; and, (3) in view of the foregoing, | it was reasonable to conclude 
that Indian values were unreliable.” Pl.’s Reply Br. at 2. Timken conse- 
quently maintains that Commerce’s determination based on the argu- 
ment was arbitrary because nowhere did Commerce “establish a basis 
for concluding that United States import prices for any category of steel 
should be considered a benchmark against which to measure the reli- 
ability of Indian statistics.” Jd. at 2 (emphasis omitted), see also id. at 5. 
Moreover, Timken asserts that the fact that Indian import values were 
on average higher that United States or Indonesian import values estab- 
lished nothing of relevance to the review at issue. Id. at 3-7. 

Next, Timken claims that Commerce’s resort to Indonesian data was 
not warranted because the record shows “the lack of evidence demon- 
strating that Indonesia was a significant producer of bearings during 
the period of review.” Mem. P& A. Supp. PI.’s Mot. J. Agency R. (“Pl.s 
Mem.”) at 35 n.9. 

Additionally, Timken points out that Commerce violated its own 
“strong preference to calculate [] normal value in NME cases based on 
factor values from a single surrogate source.” Jd. at 32-35 (emphasis in 
original, citing to Peer Bearing, 22 CIT 472, 12 F Supp. 2d 445; Tianjin, 
16 CIT at 940, 806 F Supp. at 1017-18; Final Results of Antidumping 
Duty Administrative Review of Industrial Nitrocellulose from the 
People’s Republic of China, 62 Fed. Reg. 65,667, 66,668 (Dec. 15, 1997); 
Notice of Final Determination of Sales at Less Than Fair Value: Certain 
Cut-to-Length Carbon Steel Plate From Ukraine, 62 Fed. Reg. 61,754, 
61,762 (Nov. 19, 1997); and ANTIDUMPING MANUAL 65-66 (Dept. Of Com- 
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merce, July 1994)). Timken further asserts that the holding of Peer 
Bearing, 22 CIT 472, 12 F Supp. 2d 445, cannot serve as a precedent for 
the determination at issue because: (1) the factual record before the 
Court in Peer Bearing did not include the evidence analogous to that on 
the record at the review at issue; and (2) the holding of Peer Bearing does 
not support Commerce’s decision to reject Indian import values as unre- 
liable. See Pl.’s Reply Br. at 7-10. 

Peer Bearing Company (“Peer Bearing”), the defendant-intervenor 
in this action,’ supports Commerce’s position and alleges that Com- 
merce’s determination was reasonable because: (1) Commerce specifi- 
cally found that Indonesia was a significant producer of the 
merchandise at issue; and (2) Commerce’s resort to the data from a sec- 
ondary surrogate was in accordance with law. See Resp. Def.-Intervenor 
Pl.’s Mot. J. Agency R. (“Peer Bearing’s Resp.”) at 3, 5, 6-9. Peer Bearing 
asserts that Timken overstated the strengtn of Indian data and down- 
played the extent to which the Indian data was unreliable. See id. at 6-9. 
In addition, Peer Bearing maintains that Peer Bearing, 22 CIT 472, 12 F 
Supp. 2d 445, is a controlling precedent for the determination at issue. 


3. Analysis 
a. Court Deference 


i. Chronologically Consecutive Pronunciations by Commerce 


Between two incompatible agency statements, as with conflicting 
statutory authorities, the later one is controlling over the earlier one. Cf 


FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 143 (2000). 
This rule of construction was a part of our legal system from the time 
immemorial. 


If two inconsistent acts be passed at different times, the last * * * is 
to be obeyed, and if obedience cannot be observed without derogat- 
ing from the first, it is the first which must give way. Every act of 
[government] must be considered with reference to the state of the 
law subsisting when it came into operation, and when it is to be ap- 
plied; it cannot otherwise be rationally construed. Every act is 
made, either for the purpose of making a change in the law, or for 
the purpose of better declaring the law, and its operation is not tobe 
impeded by the mere fact that it is inconsistent with some previous 
enactment. 


Becker Prods. Co. v. State Tax Comm’n, 58 P2d 36, 38-39 (Utah 1936) 
(quoting POTTER’S DWARRIS ON STATUTES AND CONSTITUTIONS 155). 
The same mode is applicable to agency pronunciations and the ensu- 
ing court reviews under the test posed by Chevron. Because the Court is 
obligated to sustain an agency interpretation and implementation of a 
statutory mandate if such agency action is reasonable and supported by 
substantial evidence, see IPSCO, 965 F.2d at 1061; Koyo Seiko, 36 F3d at 
1570; Negev Phosphates, 12 CIT at 1077, 699 F Supp. at 942, it follows 


3L&S Bearing Company has intervened in this action but did not file a motion for judgment upon the agency record 
and supporting brief. 
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that this level of deference is due to each action by the agency and irrele- 
vant to whether the Court upheld a prior conflicting agency action un- 
der the very same test. See generally, Chevron, 467 U.S. at 844-45. 
Consequently, between two reasonable yet conflicting agency deter- 
minations, each taken with compatible levels of formality, the later one 
controls and the Court is obligated to sustain it. Accord Mead, 1218S. Ct. 
at 2173. 

It makes no difference if the prior pronunciation by the agency was 
reduced to a manual, a form of agency action afforded no judicial defer- 
ence and serving as no precedent. See id., 121 U.S. at 2174, Skidmore, 
323 US. at 139-40. The mere fact that an agency pronunciation was re- 
duced to some written form, that is, a form which is afforded no court 
deference under Skidmore, 323 U.S. at 139-40, can neither disturb nor 
outweigh the deference owed by the Court to a subsequent reasonable 
agency pronunciation under Chevron test, even if the subsequent pro- 
nunciation conflicts with the previous one. The foregoing, however, does 
not mean that the Court should not examine the validity of the policy 
causing the change or the soundness of the newly-employed methodolo- 
gy. 


ii. Commerce’s Changes of Policy or Methodology 


Agency statements provide guidance to regulated industries. While 
“‘an agency does not act rationally when it chooses and implements one 
policy and decides to consider the merits of a potentially inconsistent 
policy in the very near future,’” Transcom, Inc. v. United States, 24 CIT 


___,__, 123 F Supp. 2d 1372, 1381 (2000) (quoting ITT World Com- 
munications, Inc. v. FCC, 725 F.2d 732, 754 (D.C. Cir. 1984)), Commerce, 
in view of the rapidly-changing world of global trade and Commerce’s 
limited resources, should be able to rely on its “unique expertise and 
policy-making prerogatives.” Southern Cal. Edison, 226 F.3d at 1357. 
“The power of an administrative agency to administer a congressional- 
ly created * * * program necessarily requires the formulation of policy 
* * *” See Chevron 467 US. at 843 (quoting Morton v. Ruiz, 415 US. 
199, 231 (1974)). 

An agency decision involving the meaning or reach of a statute that 
reconciles conflicting policies “‘represents a reasonable accommodation 
of conflicting policies that were committed to the agency’s care by the 
statute, [and areviewing court] should not disturb [the agency decision] 
unless it appears from the statute or its legislative history that the ac- 
commodation is not one that Congress would have sanctioned.’” Id. at 
845 (quoting United States v. Shimer, 367 U.S. 374, 382-83 (1961)). Fur- 
thermore, an agency must be allowed to assess the wisdom of its policy 
on a continuing basis. Under the Chevron regime, agency discretion to 
reconsider policies is inalienable. See id. at 843. Any assumption that 
Congress intended to freeze an administrative interpretation of a stat- 
ute would be entirely contrary to the concept of Chevron which assumes 
and approves of the ability of administrative agencies to change their in- 
terpretations. See, e.g., Maier, PE. v. United States EPA, 114 F.3d 1032, 
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1043 (10th Cir. 1997), J.L. v. Social Sec. Admin., 971 F.2d 260, 265 (9th 
Cir. 1992), Saco Defense Sys. Div., Maremont Corp. v. Weinberger, 606 F- 
Supp. 446, 450-51 (D. Me. 1985). In sum, underlying agency interpreta- 
tive policies “are given controlling weight unless they are arbitrary, 
capricious, or manifestly contrary to the statute.” Chevron 467 US. at 
844. 

Moreover, “‘[a]n [agency] announcement stating a change in the 
method * * * is not a general statement of policy.’” American Trucking 
Ass’ns, Inc. v. ICC, 659 F.2d 452, 464 n.49 (5th Cir. 1981) (quoting Brown 
Express, Inc. v. United States, 607 F.2d 695, 701 (5th Cir. 1979) (internal 
quotations omitted)). While a policy “denotes * * * [the] general pur- 
pose [of the statute] considered as directed to the welfare or prosperity 
of the state,” BLACK’s LAw DICTIONARY 1157 (6th ed. 1990), methodology 
refers only to the “performing [of] several operations|] in the most con- 
venient order,” id. at 991; accord Avoyelles Sportsmen’s League, Inc. v. 
Marsh, 715 F2d 897 (5th Cir. 1983); Interstate Natural Gas Ass’n of Am. 
uv. Federal Energy Regulatory Comm’n, 716 F.2d 1 (D.C. Cir. 1983); Hook- 
er Chems. & Plastics Co. v. Train, 587 F.2d 620 (2d Cir. 1976). Conse- 
quently, courts are even less in the position to question an agency action 
if the action at issue is a choice of methodology, rather than policy. See, 
e.g., Maier, 114 F.3d at 1048 (citing Professional Drivers Council v. Bu- 
reau of Motor Carrier Safety, 706 F.2d 1216, 1221 (D.C. Cir. 1983)). Simi- 
larly, an agency decision to change its methodology, that is, to take the 
act of statutory implementation while pursuing the same policy, should 
be examined under the Chevron test and sustained if the new methodol- 
ogy is reasonable. See, e.g., Koyo Seiko Co v. United States,24CIT__, 
___, 110 F Supp. 2d 934, 942 (2000) (stating that “‘the use of different 
methods [of] calculati[on] * * * does not [mean there is a] conflict with 


the statute,’” quoting Torrington Co. v. United States, 44 F3d 1572, 
1578 (Fed. Cir. 1995)). 


b. Commerce’s Determination at Bar 


The statute permits Commerce to draw surrogate value information 
from more than one market economy country. See 19 US.C. 
§ 1677b(c)(1) (stating that Commerce may derive FOPs from “countries 
considered to be appropriate,” emphasis supplied). While Timken 
stresses the reference in 19C.FR. § 353.52(c) (1997) to “a” market econ- 
omy country, see Def.’s Mem. at 33, the mere use of the singular article 
cannot mean that all factors be valued on the basis of the data from a 
single surrogate country.* See Chemical Prods. Corp. v. United States, 
10 CIT 700, 706, 650 F Supp. 178, 182 (1986) (“The regulation is silent 
concerning whether Commerce may use data from a country other than 
its designated surrogate when Commerce finds that a comparison of one 


element of foreign market value in the surrogate would yield an unreal- 
istic result.”) 


4 See supra note 2 and accompanying text for discussion of the level of deference given to an agency’s interpretation 
of its own regulation 
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Commerce’s Antidumping Manual, which Timken cites in support of 
its assertion that there is astrong preference for using a single surrogate 
country, in fact implies that Commerce could utilize data from more 
than one surrogate country where it is necessary to obtain reliable infor- 
mation. Specifically, Commerce’s Antidumping Manual provides that to 
the extent it is possible, Commerce should endeavor to rely on the infor- 
mation from: (1) the first choice surrogate country; or (2) a single surro- 
gate country. See Peer Bearing’s Resp. at 7. This language parallels that 
of the statute which provides that Commerce “shall utilize, to the extent 
possible, the prices or costs of factors of production in one or more mar- 
ket economy countries * * *.” 19U.S.C. § 1677(c)(4) (emphasis supplied). 

Because the statute and the manual both suggest that Commerce 
should rely on data from the “first choice surrogate country” only to the 
extent possible, it is logical to conclude that, where it is not possible, 
Commerce is entitled to rely on data from other surrogate countries. 

[he manual further explains that: 


[I}f there is [however] no reliable information from the first choice 
surrogate country for particular factor, [Commerce] will attempt to 
[reliable information] from the second choice surrogate country, 
and so on. In this way, [Commerce] will maintain the dual hierarchy 
of valuing factors of production following the preferred order of sur- 
rogate countries as recommended by |[Commerce’s] Office of Policy 


1,20 


r Bearing’s Resp. at 8 (quoting ANTIDUMPING MANUAL 65, emphasis 
juotation); accord Timken Co. v. United States,23CIT___—,__—_—si 59 
Supp. 2d 1371, 1376 (1999) (stating that “‘[t]he statute does not re- 
ire Commerce to follow any single approach in evaluating data’” and 
oting Olympia Indus., Inc. v. United States, 21 CIT 364, 368 (1997) 

ioting, in turn, Lasko Metal Prods., 43 F.3d at 1446)). 

Commerce’s decision to incorporate Indonesian data did not conflict 
with Commerce’s methodology as announced in Commerce’s manual. 
Vioreover, the change of the mode from the use of a single surrogate da- 

o the use of multiple surrogate data cannot be found unreasonable 

ply on the basis that the prior methodology, advocating the prefer- 
ice for a single surrogate datum, was reduced to writing in Com- 
nerce’s manual. See Chevron, 467 U.S. at 844; compare Skidmore, 323 
at 140. Considering that the goal of Commerce’s policy has not 
hanged, see Air Prods. and Chems., Inc. v. United States, 22 CIT 433, 
), 14 F Supp. 2d 737, 741 (1998) (stating that the goal of Commerce’s 

)Ps methodologies should be “to construct the product’s price * * * us- 

ng the best information available regarding surrogate values,” empha- 
uppled, citation omitted); Olympia Indus., Inc. v. United States, 22 
387, 390, 7 F Supp. 2d 997, 1000 (1998) (pointing out that “accuracy 

the touchstone of the antidumpingstatute” and citing Rhone Poulenc, 
United States, 899 F2d 1185, 1191 (Fed. Cir. 1990)), the remain- 

ng issue is only whether Commerce’s current methodology is reason- 
le. See Chevron, 467 U.S. at 844-45; Koyo Seiko, 36 F3d at 1570. 
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Because there is “(nothing in the antidumping statute or its legisla- 
tive history mandat|ing] that Commerce must derive [the information] 
from surrogate-based values according to a certain methodology,” Tim- 
ken, 23CITat___—, 59 F Supp. 2d at 1376 (citation omitted), and in view 
of Commerce’s discretion to draw surrogate value information from 
more than one market economy country, see 19 U.S.C. § 1677b(c)(1), it 
was “within Commerce’s authority to use India as a primary surrogate 
in conjunction with Indonesian values * * *.” Timken, 23CITat___, 59 
F. Supp. 2d at 1367. 

With respect to Timken’s challenge to Commerce’s decision to use In- 
donesian values, the Court finds that Timken is assailing not Com- 
merce’s methodology but rather the result reached by Commerce, which 
is outside the Court’s standard of review. See Writing Instrument Mfrs. 
Ass’n, Pencil Section v. United States, 21 CIT 1185, 1195, 984 F Supp. 
629, 639 (1997). Commerce conducted research and identified two sub- 
stantial Indonesian bearings producers operating in 1995, on the basis 
of which Commerce concluded that Indonesia was a significant produc- 
er of merchandise comparable to that at issue for purposes of the surro- 
gate country selection. See Def.’s Mem., Ex. 4. The Court is not in the 
position to declare such a conclusion unreasonable. See Chevron, 467 
US. at 845. 

Next, the Court rejects Timken’s assertion that Commerce erred in 
using United States data as benchmarks to test the reliability of the In- 
dian import data for valuing the merchandise at issue. The Court has 
found in prior cases that comparing surrogate data to that of market 
economy to determine the reliability of such surrogate data is within 
“‘Commerce’s statutory authority and consistent with past practice.’” 
Peer Bearing, 22 CIT at 481, 12 F Supp. 2d at 455 (quoting Writing In- 
strument Mfrs. Ass’n, 21 CIT at 1195, 984 F Supp. at 639 (upholding use 
of United States benchmark as a point of comparison for two possible 
surrogate values and quoting, in turn, Olympia Indus., Inc., 21 CIT at 
369 (approving Commerce’s use of data from other market economies to 
test the reliability of surrogate country data))). Commerce, therefore, 
acted within its statutory authority by utilizing United States data to 
aid in its FOPs valuation. See id. (citing 19 U.S.C. § 1677b(c)(1), (4)). 

Finally, Commerce could reasonably find Indian data unreliable be- 
cause Commerce has never adopted a numerical standard for identify- 
ing aberrational or questionable data and has properly exercised its 
statutory discretion by determining what information to use for valuing 
FOPs on a case-by-case basis. Moreover, Commerce has in other cases 
rejected as unsuitable surrogate data which varied from a benchmark to 
a much lesser extent than in this particular case. See, e.g., Final Deter- 
mination of Sales at Less Than Fair Value: Circular Welded Non-Alloy 
Steel Pipe From Romania, 57 Fed. Reg. 42,957, 42,958 (Sept. 17, 1992). 
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B. Commerce’s Reliance on SKF India’s Data in Commerce’s 
Determination of General Expenses and Profit 
1. Background 


While Commerce prefers to base FOPs information on industry-wide 
public information, Commerce found that information regarding over- 
head and SG&A rates for producers of subject merchandise during the 
period of review was not available. See Final Results, 62 Fed. Reg. at 
61,287. 

Section 1677b(c)(1) of Title 19 requires Commerce to “determine 
[NV] of the subject merchandise on the basis of the value of the [FOPs] 
utilized in producing the merchandise and to which shall be added an 
amount for general expenses and profit plus the cost of containers, cov- 
erings, and other expenses.” 19 U.S.C. § 1677b(c)(1). General expenses 
are the expenses that do not bear a direct relationship to the production 
of the merchandise at issue, such as SG&A expenses. The subsection 
also states that the valuation of FOPs “shall be based on the best avail- 
able information regarding the values of such factors in a market econo- 
my country or countries considered to be appropriate by [Commerce].” 
Id. Section 1677b(c)(4) of Title 19 provides that, in valuing FOPs under 
paragraph (1) of section 1677b(c), Commerce “shall utilize, to the extent 
possible, the prices or costs of [FOPs] in one or more market economy 
countries * * *.” 19 U.S.C. § 1677b(c)(4)(1). 

Commerce has interpreted the “best available information” and “the 
extent possible” language contained in 19 U.S.C. §§ 1677b(c)(1) and (4) 
as applicable to the calculation of the amount for general expenses and 
profit that is to be added to the FOPs referenced in paragraph (1) of sec- 
tion 1677b(c). See Def.’s Mem. at 22 (pointing out that Congress did not 
specify the exact methodology of how the amount for the general ex- 
penses and profit are to be calculated in the case of an NME country and 
citing Springfield Indus. Corp. v. United States, 842 F2d 1284, 1285 
(Fed. Cir. 1988) (citing, in turn, Chevron, 467 US. at 843-44, 865-66)). 

Applying this interpretation during the review at issue, Commerce 
concluded that an appropriate surrogate for determining general ex- 
penses and profit was SKF India, an Indian producer of merchandise 
similar to the imported merchandise at issue. Consequently, Commerce 
determined overhead, SG&A, and profit rates from the information con- 
tained in SKF India’s financial report. See Def.’s Mem., Ex. 3; Final Re- 
sults, 62 Fed. Reg. at 61,287. Specifically, Commerce calculated the ratio 
of SKF India’s overhead costs to its cost of manufacturing (“COM”), 
that is, the cost of materials plus labor, and explained that 

[iJn deriving these rates, [Commerce] used the SKF data both with 
respect to the numerators (total overhead and SG&A expenses, re- 
spectively) and denominator (total cost of manufacturing). This 
methodology allowed [Commerce] to derive internally consistent 
ratios of SKF India’s overhead and SG&A expenses. These ratios, 
when multiplied by the factors of production [Commerce] used in 
[Commerce’s] analysis, constitute[d] the best available informa- 
tion concerning the overhead and SG&A expenses that would be in- 
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curred by a PRC bearings producer given such factors of 
production. 


Final Results, 62 Fed. Reg. at 61,287. 


Commerce applied these ratios to the surrogate values consisting of 
Indonesian and Indian import data. See Peer Bearing’s Resp. at 4. 


2. Contentions of the Parties 


Timken argues that, since SKF India’s operation involves the pur- 
chasing from subcontractors, SKF India’s cost of materials is higher and 
overhead costs are lower than those of a producer that itself manufac- 
tures the merchandise. See Pl.’s Mem. at 43-45. Because the PRC pro- 
ducers subject to the review manufacture the merchandise themselves, 
Timken concluded that their materials and overhead costs are not simi- 
lar to those of SKF India. See id. Timken maintains that since Com- 
merce did not use SKF India’s report to value all FOPs, it should adjust 
overhead and SG&A rates to reflect the use of lower-value materials and 
higher overhead costs of the Chinese producers. See id. Timken asserts 
that the inclusion of SKF India’s full materials and labor costs in the 
COM denominator creates a distortive result unless this data is also the 
basis for valuing the materials and direct labor factors in the 
constructed value calculation. See id.; Final Results, 62 Fed. Reg. at 
61,287. 

Commerce maintains that the methodology used allowed Commerce 
to derive internally consistent ratios of SKF India’s overhead and SG&A 
expenses. See Final Results, 62 Fed. Reg. at 61,287. Commerce contends 
that doing otherwise, that is, adjusting the underlying values of SKF In- 
dia, would create a result no longer representative of SKF India’s costs. 
See id. Specifically, Commerce pointed out that 


Timken’s recommended adjustment would reduce the denomina- 
tor but would leave the overhead and SG&A expenses in the numer- 
ator unchanged. As such, [Commerce] find|s] that this adjustment 
would itself distort the resulting ratio, rather than cure the alleged 
distortion in [Commerce’s] calculations. 


Id. 

Peer Bearing supports Commerce’s conclusion and states that “Tim- 
ken’s assertion that the application of the overhead/SG&A/profit ratios 
(derived from SKF India) to the material and labor costs (derived from 
other sources) ‘mixes apples and oranges’ and is incorrect.’” Peer Bear- 
ing’s Resp. at 13. Peer Bearing maintains that Commerce’s application 
of ratios for overhead, SG&A and profit derived from one source to COM 
values derived from another one is consistent with Commerce’s practice 
in other NME cases, see id. at 12 (citing Final Results and Rescission in 
Part of Antidumping Duty Administrative Review of Tapered Roller 
Bearings and Parts Thereof, Finished or Unfinished, From the Republic 
of Romania, 61 Fed. Reg. 51,427, 51,429 (Oct. 2, 1996); Preliminary De- 
termination of Sales at Less Than Fair Value: Coumarin From the 
People’s Republic of China, 59 Fed. Reg. 39,727, 39,729 (August 4, 1994), 
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and points out that the adjustment suggested by Timken was never per- 
formed by Commerce. 


3. Analysis 


“In the absence of a statutory mandate to the contrary, Commerce’s 
actions must be upheld as long as they are reasonable.” Timken, 23 CIT 
at , D9 F Supp. 2d at 1377; see also Chevron, 467 U.S. at 844-45. Spe- 
cifically, Commerce’s authority to select appropriate surrogate data in- 
cludes the authority to base a calculation on these data without 
adjustment, if such method is reasonable. See id.; see also Peer Bearing, 
22 CIT at 481-82, 12 F Supp. 2d at 456. 

While Timken states that it finds Commerce’s mode of calculation im- 
perfect, see Pl.’s Mem. at 44, Timken provides this Court with neither an 
explanation of why this mode is unreasonable nor offers a viable meth- 
odology for: (1) detecting the difference between Chinese and SKF In- 
dia’s overhead and material costs; or (2) adjusting SKF India’s overhead 
and SG&A ratios. See id. at 43-45. Indeed, it is not enough to state that 
“the agency|| [is operating under] statutory mandate to ‘reach the most 
accurate result,” in order to label an agency determination unreason- 
able. Id. at 45, compare Olympia Indus., 22 CIT at 390, 7 F Supp. 2d at 
1001 (finding Commerce’s determination unreasonable where “Com- 
merce[,| [under] an obligation to review all data and then determine 
what constitutes the best information available or, alternatively, to ex- 
plain why a particular data set is not methodologically reliable,” failed 
to do so). 

“Commerce attempted to capture in its rate calculation the surrogate 
company’s experience in incurring overhead and SG&A expenses,” 
Def.’s Mem. at 24, and created a reasonable internally consistent ratio 
that does not violate the boundaries set by 19 U.S.C. § 1677b(c) (1994). 
The fact that one of the actual parameters is likely to be higher while the 
other one is likely to be lower than the corresponding data derived from 
the records of SKF India means that neither Commerce’s methodology 
shall be deprived of this Court’s deference, nor does it constitute suffi- 
cient grounds for the Court to uphold Timken’s suggestion as a more 
palatable alternative. See American Spring Wire, 8 CIT at 22, 590 F 
Supp. at 1276 (stating that “[t]he court may not substitute its judgment 
for that of the [agency] when the choice is ‘between two fairly conflicting 
views, even though the court would justifiably have made a different 
choice had the matter been before it de novo’” and quoting Penntech Pa- 


pers, 706 F.2d at 22-23 (quoting, in turn, Universal Camera, 340 US. at 
488)). 
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C. Commerce’s Use of Direct and Indirect Labor Rates 


1. Commerce’s Refusal to Isolate Direct Labor Component of SKF 
India’s Costs in Commerce’s Calculation of SKF India’s Overhead, 
SG&A and Profit. 

a. Background 


In order to calculate overhead, SG&A and profit ratios based on SKF 
India’s data, Commerce relied on SKF’s COM designated in SKF India’s 
1995-96 financial statement based on both direct and indirect labor ex- 
penses. See Final Results, 62 Fed. Reg. at 61,288. Commerce proceeded 
with the calculation of overhead that incorporated both direct and indi- 
rect labor costs. Commerce explained that Commerce 


calculate[d] an overhead-to-COM ratio by dividing SKF’s total 
overhead expense by the sum of SKF’s total materials, direct labor, 
indirect labor, and overhead expenses from its annual report. |[Com- 
merce] calculate[d| the COM component of constructed value for 
subject merchandise by summing direct material expense, direct la- 
bor expense, indirect labor expense, and overhead expense. Howev- 
er, while [Commerce knew] the direct material expense, direct labor 
expense, and indirect labor expense of the subject merchandise, 
[Commerce did] not know the overhead expense of the subject mer- 
chandise. Therefore, in order to calculate the COM component of 
constructed value for subject merchandise, [Commerce had to] sub- 
stitute a surrogate for overhead expense. [Commerce] calculate[d] 
this surrogate overhead expense by multiplying COM by the over- 
head-to-COM ratio [Commerce] calculated using SKF India’s data. 
This substitution le[ft] COM as the sole unknown factor. Therefore, 
[Commerce] solve[d] for COM using the direct material expense, di- 
rect labor expense, indirect labor expense, and the overhead-to-COM 
ratio. Because both direct and indirect labor figures [we]re part of 
this calculation, [Commerce did] not need to adjust for the fact that 
both direct and indirect labor [we]re included in SKF India’s labor 
expense in [Commerce’s] calculation of the overhead-to-COM ratio. 
Therefore, there [wa]s no need to segregate the direct-labor compo- 
nent from SKF’s financial statements in order to calculate the per- 
centage because [Commerce did] not use only direct labor expense 


in our calculations. 
Id. (emphasis supplied). 
b. Contentions of the Parties 


Timken contends that Commerce should have isolated and used SKF 
India’s direct labor costs only in Commerce’s calculation because the in- 
clusion of indirect labor costs in the denominator of the formula re- 
sulted in an understatement of SKF India’s rates. See Pl.’s Mem. at 
46-47. Timken points out that Commerce failed to collect any informa- 
tion enabling Commerce to determine direct labor costs, see Pl.’s Reply 
at 18-19, effectively rewarding respondents for failing to provide such 
data, see id. at 17-18, and abrogating Commerce’s “duty to calculate 
dumping margins as accurately as possible.” Pl.’s Mem. at 47 (citing 
Olympia Indus. 22 CIT at 390, 7 F Supp. 2d at 1000). 
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Commerce maintains that it “did not need to isolate indirect labor 
cost from SKF India’s data,” Def.’s Mem at 28, because “‘both direct and 
indirect labor figures are part of th[e] calculation * * *.’” Id. at 27-28 
(quoting Final Results, 62 Fed. Reg. at 61,288). 


c. Analysis 


Timken is correct in pointing out that Commerce is under a “duty to 
calculate dumping margins as accurately as possible.” Def.’s Mem. at 47 
(citing to Olympia Indus. 22 CIT at 390, 7 F Supp. 2d at 1000). While 
this statement implied that Commerce is under the obligation to seek 
and use the best information available, it does not mean that Commerce 
is bound to any particular mode of collecting such information. See, e.g., 
Floral Trade Council v. United States, 17 CIT 1417, 1418-19 (1998) (ex- 
plaining that “the burdens on the requester are those caused by the me- 
chanics of triggering the review that is actually desired. In practical 
terms, these burdens should be minimal”). 

In the case at hand, Commerce, faced with a multitude of unclear and 
questionable data, see P1.’s Reply at 18-19, determined a ratio that mini- 
mized the error (that ensued from the use of imperfect statistics) by in- 
cluding “both direct and indirect labor figures [as] part of thle] 
calculation * * *.” Def.’s Mem. at 28 (quoting Final Results, 62 Fed. Reg. 
at 61,288). 

Timken seems to be under the impression that Commerce is bound to 
Commerce’s practice of “bas[ing] its cost calculations on the [COM] 
which includes * * * direct [but not indirect] labor.” Pl.’s Mem. at 46 (cit- 
ing CHRISTIAN MARSH, USE AND MEASUREMENT OF PRODUCTION COSTS 
UNDER U.S. ANTIDUMPING LAW 21 (1995)). This assumption is incorrect. 
While Commerce might strive for a calculation based solely on direct la- 
bor costs, an internally consistent formula that minimizes the error by 
the usage of the same imperfect data in the formula’s numerators and 
denominator presents a reasonable alternative. See generally, Chevron, 
467 US. at 844-45. Consequently, Commerce could choose one reason- 
able mode of calculating or collecting the best information available 
over another mode. See id.; see also supra discussion in Part A(8)(a)(ii) 
(addressing agency’s prerogative to choose a reasonable method or alter 
its policies and goals). Based on the foregoing, the Court finds Com- 
merce’s decision to calculate COM on the basis of both direct and indi- 
rect labor costs in accordance with law. 


2. Commerce’s Calculation of SKF India’s COM by Applying 
Percentages Reported in Labor Hours to SKF India’s Labor Costs. 


a. Background 


During the review at issue, Commerce collected the information by 
distributing a questionnaire which, among other things, sought data 
about labor hours but not labor costs. See Pl.’s Mem., App. Pub. Doc. 8. 
Consequently, Commerce calculated SKF India’s ratios, e.g., overhead 
cost to the cost of total material and labor, on the basis of relative hours, 
not costs. See Final Results, 62 Fed. Reg. at 61,288. Commerce then ap- 
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plied these ratios to Chinese surrogate cost representing total materials 
and total direct and indirect labor costs. Id. 


b. Exhaustion of Remedies 
i. Contentions of the Parties 


As a preliminary matter, Commerce contends that the issue of wheth- 
er Commerce properly calculated SKF India’s COM by applying per- 
centages reported in labor hours to labor costs should not be examined 
by this Court because Timken failed to question this issue before Com- 
merce and, therefore, forfeited its right to judicial review. See Def.’s 
Mem. at 28. 

Timken alleges that the issue was sufficiently presented for Com- 
merce’s consideration when Timken discussed it during the course of 
administrative review. See Pl.’s Reply at 21 n.13 (citing to Timken’s 
Case Brief (Aug. 8, 1997), Pl.’s Mem., App. B. 

ii. Analysis 

The exhaustion doctrine requires a party to present its claims to the 
relevant administrative agency for the agency’s consideration before 
raising these claims to the Court. See Unemployment Compensation 
Comm’n of Alaska v. Aragon, 329 U.S. 143, 155 (1946) (“A reviewing 
court usurps the agency’s function when it sets aside the administrative 
determination upon a ground not theretofore presented and deprives 
the [agency] of an opportunity to consider the matter, make its ruling, 
and state the reasons for its action”).® 

The purpose behind the doctrine of exhaustion is to prevent courts 
from premature involvement in administrative proceedings, and to pro- 
tect agencies “from judicial interference until an administrative deci- 
sion has been formalized and its effects felt in a concrete way by the 
challenging parties.” Abbott Labs. v. Gardner, 387 U.S. 136, 148-49 
(1967); see also Public Citizen Health Research Group v. Comm’r, FDA, 
740 F.2d 21, 29 (D.C. Cir. 1984) (pointing out that the “exhaustion doc- 
trine * * * servi[es] four primary purposes: [(1)] it ensures that persons 
do not flout [legally] established administrative processes * * *; [(2)] it 
protects the autonomy of agency decision making; [(3)] it aids judicial 


5 There is, however, no absolute requirement of exhaustion in the Court of International Trade in non-classification 
cases. See Alhambra Foundry Co. v. United States, 12 CIT 343, 346-47, 685 F. Supp. 1252, 1255-56 (1988). Section 
2637(d) of Title 28 directs that “the Court of International Trade shall, where appropriate, require the exhaustion of 
administrative remedies.” By its use of the phrase “where appropriate,” Congress vested discretion in the Court to 
determine the circumstances under which it shall require the exhaustion of administrative remedies. See Cemex, S.A. 
uv. United States, 183 F.3d 897, 905 (Fed. Cir. 1998). Therefore, because “each exercise of judicial discretion |does| not 
requir|e| litigants to exhaust administrative remedies,” the Court is authorized to determine proper exceptions to the 
doctrine of exhaustion. Alhambra Foundry, 12 CIT at 347, 685 F. Supp. at 1256 (citing Timken Co. v. United States, 10 
CIT 86, 93, 630 F. Supp. 1327, 1334 (1986) rev’d in part on other grounds Koyo Seiko Co. v. United States, 20 F.3d 1156 
(Fed. Cir. 1994)). 

In the past, the Court has exercised its discretion to obviate exhaustion where: (1) requiring it would be futile, see 
Rhone Poulenc, S.A. v. United States, 7 CIT 133, 135, 583 F. Supp. 607, 610 (1984) (“it appears that it would have been 
futile for plaintiffs to argue that the agency should not apply its own regulation”), or would be “inequitable and an 
insistence of a useless formality” as in the case where “there is no relief which plaintiff may be granted at the adminis- 
trative level,” United States Cane Sugar Refiners’ Ass’n v. Block, 3 CIT 196, 201, 544 F. Supp. 883, 887 (1982); (2) a 
subsequent court decision has interpreted existing law after the administrative determination at issue was published, 
and the new decision might have materially affected the agency’s actions, see Timken, 10 CIT at 93, 630 F Supp. at 
1334; (3) the question is one of law and does not require further factual development and, therefore, the court does not 
invade the province of the agency by considering the question, see id.; R.R. Yardmasters of Am. v. Harris, 721 F.2d 1332, 
1337-39 (D.C. Cir. 1983); and (4) plaintiffs had no reason to suspect that the agency would refuse to adhere to clearly 
applicable precedent. See Philipp Bros., Inc. v. United States, 10 CIT 76, 80, 630 F. Supp. 1317, 1321 (1986). 
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review by permitting factual development [of issues relevant to the dis- 
pute]; and [(4)] it serves judicial economy by avoiding [repetitious] ad- 
ministrative and judicial fact finding and by * * * resolving sole claims 
without judicial intervention,” citation omitted). 

While a plaintiff cannot circumvent the requirements of the doctrine 
of exhaustion by merely mentioning a broad issue without raising a par- 
ticular argument, plaintiff's brief statement of the argument is suffi- 
cient if it alerts the agency to the argument with reasonable clarity and 
avails the agency with an opportunity to address it. See generally, Hor- 
mel v. Helvering, 312 U.S. 552, 557 (1941); see also Rhone Poulenc, 899 
F.2d at 1191. An agency’s failure to address plaintiff's challenge, howev- 
er, does not invoke the exhaustion doctrine and shall not result in forfei- 
ture of plaintiffs judicial remedies. See generally, B-West Imports, Inc. v. 
United States, 19 CIT 303, 306, 880 F. Supp. 853, 858 (1995). An admin- 
istrative decision not to address the issue cannot be dispositive of the 
question whether or not the issue was properly brought to the agency’s 
attention. See, e.g., Allnutt v. United States DOJ, 2000 U.S. Dist. LEXIS 
4060 (D. Md., 2000). 

During the review, Timken addressed the issue of percentage deriva- 
tive from the labor hours information and contrasted it with the terms 
of labor costs, supplying emphasis and providing tables that highlighted 
the distinction between the terms. See Pl.’s Mem., App. B at 43-44. 
While Timken did not spell out its claim that Commerce “erred in calcu- 
lating SKF [India’s] COM by applying * * * percentages reported in la- 
bor hours to SKF [India’s] total labor costs, ” Pl.’s Mem. at 46 (emphasis 
in original), this Court finds that Timken’s submission during the re- 
view sufficiently availed Commerce with an opportunity to address the 
issue. The Court, therefore, concludes that Timken properly exhausted 
its administrative remedies and is in right to raise this issue to the 
Court. 


c. Commerce’s Application of Labor Hours to Labor Costs 
i. Contentions of the Parties 


Timken contends that Commerce could not “allocate | labor costs us- 
ing the quantity of * * * labor hours [spent] without taking into account 
the fact that indirect labor hours are more expensive” and, thus, the ra- 
tio could not be the same. PI.’s Reply at 21. 


ii. Analysis 


Commerce’s administrative duties include Commerce’s responsibil- 
ity to undertake reasonable investigatory functions. See Freeport Min- 
erals Co. v. United States, 776 F2d 1029, 1034 (Fed. Cir. 1985) (stating 
that Commerce errs if it refuses to require respondents to submit perti- 
nent information); Wieland-Werke AG v. United States, 22 CIT 129, 135, 
4 F Supp. 2d 1207, 1212 (1998) (“Commerce has an obligation to investi- 
gate by gathering information either on its own initiative or through 
submissions to it,” citation omitted); Rhone-Poulenc, Inc. v. United 
States, 20 CIT 573, 578, 927 F Supp. 451, 456 (1996) (“Commerce’s fail- 
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ure to perform an independent investigation of the facts related to this 
issue falls short of its statutory duty to investigate antidumping cases 
and assign fair antidumping margins.”) 

During the review at issue, Commerce collected the information by 
distributing a questionnaire which, among other things, sought the data 
about labor hours but not labor costs and used the data to calculate SKF 
India’s ratios. See Pl.’s Mem., App. Pub. Doc. 8; see also Final Results, 
62 Fed. Reg. at 61,288. The percentage of direct labor hours within total 
labor hours does not, however, necessarily correspond with the percent- 
age of direct labor cost within total labor costs. Conversely, under a 
traditional business scheme, indirect workers, that is, usually a few 
skilled laborers, earn higher salaries (and, thus, cost more) while work 
en masse less man-hours than direct workers, that is, more numerous 
yet less skilled employees, earning lower salaries while putting in en 
masse more man-hours. Indeed, there is evidence on record that Indian 
indirect labor rates are considerably higher than direct ones and createa 
ratio different from that between indirect and direct labor hours. See 
Pl.’s Mem., App. B, C. 

While Commerce was entitled to choose a reasonable mode of gather- 
ing information, see, e.g., Floral Trade Council, 17 CIT at 1418-19, 
Commerce could not unreasonably forfeit its duty to collect significantly 
important data.® Accord Freeport Minerals, 776 F.2d at 1034; Wieland- 
Werke, 22 CIT at 135, 4 F Supp. 2d at 1212; Rhone-Poulenc, 20 CIT at 
578, 927 F Supp. at 456. Commerce has presented no explanation for its 
failure to collect data on labor costs. See generally, Def.’s Mem. at 28. 
This error in data collection significantly affected Commerce’s deter- 
mination and violated Commerce’s “duty to calculate dumping margins 
as accurately as possible.” Olympia Indus., 22 CIT at 390, 7 F. Supp. 2d 
at 1000. Therefore, this Court finds that Commerce’s “failure to collect 
pertinent data or to consider a relevant aspect of the issue, constitute|d] 
an abuse of discretion,” Timken Co. v. United States, 10 CIT at 97, 630 F 
Supp. at 1337-38, remands this issue to Commerce to determine direct 


labor costs without relying on labor hours and open the record, if neces- 
sary. 


D. Commerce’s Inclusion of “Purchases of Traded Goods” in SKF 
India’s COM 


1. Background 


In the Final Results, Commerce designated the line item “purchases 
of traded goods” in SKF India’s 1995-96 Financial Statement as a mate- 
rial cost to be included in the COM that was used as the denominator of 
the overhead, SG&A, and profit-rate calculations. See 62 Fed. Reg. at 


61,288. These “traded goods” included purchased finished and semi-fin- 
ished goods. Id. 


© While Commerce was justified in utilizing a reasonable formula that involved direct and indirect labor costs, see 
supra the discussion in Part C(1)(c), Commerce was not entitled to determine direct labor costs on the basis of the ob- 
viously divergent ratio of direct to indirect labor hours 
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2. Contentions of the Parties 


Timken asserts that the “purchases of traded goods” should be ex- 
cluded from the COM denominator used in the overhead, SG&A and 
profit-rate calculations. See Pl.’s Mem. at 47. Timken notes that since 
the “traded goods” are products that are purchased and sold by SKF In- 
dia, and since they are already manufactured and do not affect produc- 
tion, “traded goods” are not overhead or SG&A and are not material 
costs used in producing the subject merchandise. See id.; see also P.’s 
Reply at 22. 

Commerce responds that while SKF India did not incur direct raw- 
material or direct labor expenses for such “traded goods,” SKF India in- 
curred the expense of purchasing them. See Def.’s Mem. at 29. Because 
the “purchases of traded goods” are included in the calculation of the 
costs of goods sold, Commerce claims that they are “ordinary business 
expenses” and a reflection of “manufacturers’ common practice of pur- 
chasing.” Jd. Commerce, therefore, argues it acted reasonably and in ac- 
cordance with law by including the “purchases of traded goods” as part 
of the COM calculation. See id. 

Peer Bearing agrees with the position taken by Commerce, arguing 
that since the “purchases of traded goods” are semi-finished or finished 
goods, that is, the type of items which are routinely purchased, stored 
and maintained by manufacturers, they are material costs and, there- 
fore, should not be excluded from SKF India’s costs of materials. See 
Peer Bearing’s Resp. at 14. 


3. Analysis 


The statute specifically instructs Commerce to determine “the nor- 
mal value of the subject merchandise on the basis of the value of the fac- 
tors of production utilized in producing the merchandise and to which 
shall be added an amount for general expenses and profit * * *.” 19 
US.C. § 1677b(c)(1) (emphasis supplied). 

Therefore, the Court disagrees with Commerce’s determination. Al- 
though SKF India’s Financial Statement stated that the “purchases of 
traded goods” were required to meet SKF India’s clients’ demands, see 
Def.’s Mem. at 29, Commerce “failed to demonstrate how these already 
manufactured goods constitute a material cost incurred in [the process 
of] manufacturing the subject merchandise.” Timken, 23 CIT at __, 
59 F Supp. 2d at 1379 (emphasis supplied). The Court, therefore, re- 
mands this issue to Commerce to exclude the “purchases of traded 
goods” from its calculation of COM. 


E. Commerce’s Calculation of Marine Insurance 


In its final determination, Commerce calculated marine insurance us- 
ing a publicly available rate for sulphur dyes and multiplying this rate 
by the packed weight of the merchandise at issue, specifically, bearings. 
See Final Results, 62 Fed. Reg. at 61,288. As this Court pointed out in 
Peer Bearing Co., 22 CIT at 485-86, 12 F Supp. 2d at 458-59, and Tim- 
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ken, 23 CIT at __, 59 F Supp. 2d at 1380, Commerce’s reliance on a 
weight-based methodology was flawed. 

Insurers agreeing to pay the value of merchandise lost or destroyed in 
transit base their premium rates on what it would cost to replace the 
merchandise or compensate the losses rather than upon the weight of 
the merchandise being shipped. See Peer Bearing, 22 CIT at 486, 12 F 
Supp. 2d at 458-59 (“Insurance by definition is based upon pecuniary 
valuation, not on the weight of the product to be insured”). The Court, 
therefore, remands this issue to Commerce to determine marine insur- 


ance in a manner related to the value and the risk of transporting ta- 
pered roller bearings. 


EF. Commerce’s Determination that Certain Chinese Suppliers Sales Were 
Made Without Knowledge of the Ultimate Destination 


1. Statutory background 


Section 1677a(a) of Title 19 defines the term “export price” as “the 
price at which the subject merchandise is first sold * * * before the date 
of importation by the producer or exporter of the subject merchandise 
outside of the United States to an unaffiliated purchaser in the United 
States or to an unaffiliated purchaser for exportation to the United 
States * * *.”19U.S.C. § 1677a(a) (1994). In determining at which point 
such first sale for exportation to the United States occurs, Commerce 
applies the “knowledge” test that requires a supplier to have knowledge 
that the ultimate destination of its goods is the United States before the 
supplier’s prices are considered export prices.’ See, e.g., NSK Ltd. v. 
United States, 21 CIT 617, 645-46, 969 F. Supp. 34, 60-61 (1997). Specif- 
ically, Commerce determines whether suppliers actually knew rather 
than suspected that particular sales at issue were destined for import 
into the United States. See id., 21 CIT at 644-46, 969 F. Supp. at 59-61. 
Thus, it is not enough for foreign suppliers to have merely a general be- 
lief that the merchandise may eventually make its way to the United 
States. Moreover, the fact that the merchandise was at least offered for 
sale in a market other than the United States is interpreted as suggest- 
ing against suppliers having the requisite knowledge. See id., 21 CIT at 
646, 969 F Supp. at 61. 

While Commerce’s application of such a high standard is exploitable 
by the “perfect” scenario, where a reseller could conceal the ultimate 


‘Section 1677a(b) of Title 19 states that constructed price is “the price at which the subject merchandise is first sold 
(or agreed to be sold) in the United States * * *.” 19 U.S.C. § 1677a(b) (1994). The legislative history to this section 
clearly demonstrates that Commerce’s knowledge test was anticipated by Congress and is a reasonable interpretation 
of the statute. 

In enacting a new antidumping law as part of the Trade Agreements Act of 1979, Congress modified the definition of 
purchase price, hence establishing the basis for Commerce’s administrative practice of looking to a producer’s knowl- 
edge in determining whether to use the producer’s sales price as the purchase price. Congress stated the following: 

If a producer knew that the merchandise was intended for sale to an unrelated purchaser in the United States 
under terms of sale fixed on or before the date of importation, the producer’s sale price to an unrelated middleman 
will be used as the purchase price. 
S. REP No. 96-249, at 94 (1979), reprinted in U.S.C.A.A.N. 381, 480; see also H. Doc. 96-153, at 411 (1979) (“The defini- 
tion makes clear that if the producer knew or had reason to know the goods were for sale to an unrelated U.S. buyer, 
*** the producer’s sales price will be used as ‘purchase price’ * * *.”) Furthermore, in 1984 Congress explicitly 
amended Section 1677a(b) to recognize that a reseller’s price may be used as purchase price. See H.R. CONF REP NO. 
98-1156, at 185 (1984), reprinted in U.S.C.A.A.N. 5220, 5302. 
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destination of its purchases from its foreign suppliers, it is recognized 
that the “knowledge” test is necessary to fulfill the statutory intent that 
purchase price be based on sales of goods sold abroad with the intent of 
being exported to the United States. Id. 


2. Factual Background 


Therecord of the review at issue indicated that Peer Bearing, a United 
States company, purchased the merchandise, all identified with the 
word “Peer” at the request of Peer Bearing, from a few Chinese suppli- 
ers through Chin Jun, a Hong Kong reseller used by Peer Bearing.® See 
Final Results, 62 Fed. Reg. at 61,291; Pl.’s Mem., App. Pub. Doc. 54. 
Peer Bearing had notified the Chinese suppliers that the merchandise 
was intended to be sold around the world. See id., App. Pub. Doc. 205. 

After examining these facts, Commerce concluded that the record in- 
dicated a mere possibility of Chinese suppliers assuming the ultimate 
destination of the merchandise, and that such possibility did not 
amount to sufficient evidence of the suppliers’ knowledge that Chin Jun 
would sell the merchandise to the United States. See Final Results, 62 
Fed. Reg. at 61,292. Consequently, for the purpose of determining the 
dumping margin, Commerce decided to use, as export price sales, the 
sales of the merchandise by Chin Jun to Peer Bearing rather than the 
sales by Chinese suppliers to Chin Jun. See id. Commerce pointed out 
that the suppliers themselves did not export the merchandise, but rath- 
er the merchandise was shipped to “freight forwarders who were re- 
sponsible for arranging shipment|s] to the United States and were the 


only parties [(jother than [United States importers) that] knew the ulti- 
mate destination” of the merchandise. Id. at 61,292. 


3. Contentions of the Parties 


Timken argues that Commerce’s determination was erroneous, and 
the price paid between Chin Jun and its suppliers should be used to cal- 
culate United States price. See Pl.’s Mem. at 52-53. Timken also alleges 
that because the fact that the merchandise was marked “Peer” indicates 
that the Chinese suppliers had sufficient knowledge about the ultimate 
destination of the merchandise. See id. at 52 (comparing the case at bar 
and NSK Ltd., 21 CIT 617, 969 F Supp. 34). Alternatively, Timken sug- 
gests that the suppliers’ lack of knowledge about the destination shall be 
disregarded because it emanated from Chin Jun and Peer Bearing’s ef- 
fort to mislead the suppliers into believing that the merchandise was to 
be sold worldwide. See id.; see also Pl.’s Reply at 23 (citing Cliquot’s 
Champagne, 70 U.S. 114, 140 (1866), and pointing out that Commerce 
should have imputed knowledge upon a freight forwarder operating for 
the benefit of its principal.) 


8 Timken also argues that Commerce should have treated all sales made by Chinese suppliers to another exporter, 
Premier, as export price sales because Premier’s suppliers made some shipments directly from China to the United 
States. Timken asserts that such few shipments establishes the suppliers’ knowledge of the export destination. See 
Fincl Results, 62 Fed. Reg. at 61,291-92. The Court’s analysis with regard to those sales parallels the Court’s analysis 
of the sales made by Chinese suppliers to Chin Jun. 
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Commerce maintains that: (1) Commerce’s application of the knowl- 
edge test was proper; and (2) Commerce’s determination was supported 
by substantial evidence. See Def.’s Mem. at 30-32. 

Peer Bearing supports Commerce’s argument. See generally, Peer 
Bearing’s Resp. at 14-19. Peer Bearing notes that the Chinese suppliers 
had only knowledge of the destination of their sales to Chin Jun but not 
to Peer Bearing, see id. at 15-16, and alleges that the fact that the mer- 
chandise was marked “Peer” is not dispositive because “Peer [Bearing] 
sells its [merchandise] in numerous countries around the world|[, and it] 
is not uncommon for companies such as Peer [Bearing] and [even] Tim- 
ken [itself] to use their brand names for sales made throughout the 
world.” Jd. at 16 (emphasis omitted). 


4. Analysis 


The crux of Timken’s argument is that “special markings” on the 
merchandise meant that the Chinese suppliers knew that the merchan- 
dise was destined for the United States. See Pl.’s Mem. at 53. The Court 
disagrees. Just because a factory produces a piece of merchandise with 
the mark “Peer,” it does not necessarily mean, unless there is additional 
evidence, that such merchandise is destined for the United States. 
Moreover, even if the merchandise is destined for the United States, it 
does not necessarily mean, unless there is additional evidence, that the 
manufacturer made the connection between the marking and the final 
purchaser who sells its stock in the United States as well as in third 
countries.’ Finally, even if such mental connection was made by the 
manufacturer, it does not necessarily mean, unless there is additional 
evidence, that such connection created the requisite level of “knowl- 
edge.” !° The test employed by Commerce is not whether, in theory, the 


9 This is precisely the scenario of the case at bar. Part of the merchandise went to Hong Kong and was re-shipped 
therefrom; the other part was shipped from the PRC through a freight forwarder (as in the case of Premier), and only 
some of those shipments made their way into the United States. 

10 Timken asserts that Commerce “has consistently included among | United States] sales those ‘in which a 
manufacturer * * * has reason to know of the ultimate destination of the merchandise at the time of sale, through spe- 
cial markings * * *.’” See P1.’s Mem. at 53 (quoting Final Results of Antidumping Duty Administrative Review of Tita- 
nium Sponge From Russia (“Titanium Sponge”), 61 Fed. Reg. 9676, 9677 (Mar. 11, 1996), emphasis omitted, and citing 
Final Results of Antidumping Duty Administrative Review and Partial Termination of Administrative Review of Fresh 
Garlic From the People’s Republic of China (“Fresh Garlic I”), 62 Fed. Reg. 23,758, 23,759 (May 1, 1997); Preliminary 
Results of Antidumping Duty Administrative Review and Partial Termination of Administrative Review of Fresh Gar- 
lic From the People’s Republic of China (“Fresh Garlic II”), 61 Fed. Reg. 68,229, 68,230 (Dec. 27, 1996)) 

The Court is bewildered by the choice of Commerce’s determinations relied upon by Timken. In Titanium Sponge, 
Commerce rejected a respondent’s contention that the respondent had reached the requisite knowledge because a 
manufacturer was neither “informed in advance that the merchandise | was] destined for the United States,” nor had 
“reason to know of the ultimate destination of the merchandise at the time of sale, through special markings, market- 
specific specifications, or shipping instructions.” 61 Fed. Reg. at 9677 (citations omitted). In Fresh Garlic land IT, Com- 
merce provided that only the use of a very precise procedure by the manufacturer would create the requisite level of 
knowledge. See 62 Fed. Reg. at 23,759 and 61 Fed. Reg. at 68,230 (stating that the merchandise had to be “mechanically 
harvested and primarily, but not exclusively, destined for non-fresh use, or specially prepared and cultivated prior to 
planting and then harvested and otherwise prepared,” emphasis supplied). 

In fact, more often than not, Commerce finds presence of neither markings nor specifications, or instructions special 
enough to create the requisite level of knowledge. See, e.g., Notice of Final Determination of Sales at Less Than Fair 
Value: Ferrovanadium and Nitrided Vanadium From the Russian Federation, 60 Fed. Reg. 27,957 (May 26, 1995); No- 
tice of Final Determinations of Sales at Less Than Fair Value: Pure Magnesium and Alloy Magnesium From the Rus- 
sian Federation, 60 Fed. Reg. 16,440 (Mar. 30, 1995); Final Results of Antidumping Duty Administrative Review of 
Television Receivers, Monochrome and Color, From Japan, 58 Fed. Reg. 11,211 (Feb. 24, 1993); Final Results of Anti- 
dumping Duty Administrative Reviews of Antifriction Bearings (Other Than Tapered Roller Bearings) and Paris 
Thereof From France; et al., 57 Fed. Reg. 28,360, 28,423 (June 24, 1992); Final Results of Antidumping Duty Adminis- 
trative Reviews [of] Oil Country Tubular Goods From Canada, 55 Fed. Reg. 50,739 (Dec. 10, 1990); Final Results of 
Antidumping Duty Administrative Review of Natural Bristle Paint Brushes and Brush Heads From the People’s Re- 
public of China, 55 Fed. Reg. 42,599 (Oct. 22, 1990); Final Determination of Sales at Less Than Fair Value of Urea From 
the Union of Soviet Socialist Republics, 52 Fed. Reg. 19,557 (May 26, 1987). 
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merchandise could have arrived in the United States, but rather wheth- 
er the Chinese suppliers knew or should have known where the mer- 
chandise was destined. See Final Results, 62 Fed. Reg. at 61,292; accord 
NSK, Lid., 21 CIT at 644-46, 969 F Supp. at 59-61. 

Therefore, Commerce could reasonably find that there was no evi- 
dence that the Chinese suppliers had knowledge!! that the ultimate des- 
tination of the merchandise was the United States, and disregard the 
sale prices from the Chinese suppliers to Chin Jun in Commerce’s deter- 


mination of the starting price. Accord Final Results, 62 Fed. Reg. at 
61,291-92. 


G. Commerce’s Clerical Error 


In its final determination, Commerce, while calculating the weight of 
scrap from one of the Chinese producers, committed a clerical error. See 


Def. Mem. at 32. The Court remands the issue to Commerce to correct 
the error. 


CONCLUSION 


The case is remanded to Commerce to: (1) determine direct labor costs 
without relying on labor hours and to open the record, if necessary; (2) 
exclude the “purchases of traded goods” from its calculation of COM; (3) 
adjust United States price by recalculating marine insurance pursuant 
to a value-based methodology; and (4) correct clerical errors in the cal- 
culation of the weight of scrap from one of the Chinese producers. Com- 
merce’s final determination is affirmed in all other respects. 


11 Timken also argues that Commerce should have imputed knowledge upon the Chinese manufacturers under the 
precedent of Cliquot’s Champagne, 70 U.S. at 140. See Pl.’s Reply at 23. The Court in Cliquot’s Champagne, however, 
never addressed the issue of “imputed knowledge,” rather it examined the issue of whether a mens rea of “knowingly” 
under a statute envisioning criminal prosecution could be asserted against an agent of a principal that committed a 
wrongful act. See 70 US. at 114, 140. Considering that: (1) Timken itself reads Cliquot’s Champagne as a case discuss- 
ing an agency-based relationship between a freight forwarder and the freight forwarder’s principal, see P1.’s Reply at 
23; and (2) under international trade practices, a shipper, an importer, or an exporter are the only parties that may 
serve as a principal toa freight forwarder-agent, see e.g., Pearson v. Leif Hoegh, 1992 U.S. App. LEXIS 450 (4th Cir. Jan. 
16, 1992); Gilmore v. Waterman S.S. Corp., 790 F.2d 1244 (5th Cir. 1986); Zanelli v. FMC, 524 F.2d 1000 (5th Cir. 1975); 
Orient Mid-East Lines v. Albert E. Bowen, Inc., 458 F.2d 572 (2nd Cir. 1972); Thiti Lert Watana Co. v. Minagratex Corp., 
105 F. Supp. 2d 1077 (N.D. Ca. 2000), this Court fails to understand how the holding of Cliquot’s Champagne could 
serve as a precedent creating a connection between a freight forwarder and a manufacturer, that is, a third-party who is 
neither a shipper, nor an importer or an exporter and, thus, cannot be the freight forwarder’s principal. 
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HEVEAFIL SDN. BHD. AND FILATI LASTEX SDN. BHD., PLAINTIFFS v. 
UNITED STATES, DEFENDANT 


Court No. 98-04-00908 


(Dated August 9, 2001) 


JUDGMENT ORDER 

GOLDBERG, Senior Judge: Upon consideration of the Department of 
Commerce’s Final Results of Redetermination Pursuant to Court Re- 
mand, Heveafil Sdn. Bhd., and Filati Lastex Sdn. Bhd. v. United States, 
Slip. Op. 01-22 (CIT February 27, 2001), March 6, 2001 (“Remand Re- 
sults”), and all other papers filed herein, and no parties having filed 
comments regarding the Remand Results, it is hereby 

ORDERED that the Remand Results are sustained in all respects; and it 
is further 

ORDERED that, all other issues having been decided in this case, judg- 
ment is entered in accordance with the Court’s opinion in Heveafil Sdn. 
Bhd., and Filati Lastex Sdn. Bhd. v. United States, No. 98-04—00908, 
Slip. Op. 01-22 (CIT February 27, 2001). 


(Slip. Op. 01-98) 


THOM S. ZANI D/B/A WHOLESALE ART & FRAME LTD., PLAINTIFF v. 
UNITED STATES, DEFENDANT 


Court No. 95-07-00907 
[Judgment for Plaintiff] 
(Dated August 9, 2001) 


Peter S. Herrick and Neil B. Mooney, for plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General; Joseph I. Leibman, Attorney in 
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OPINION 


ZOLDBERG, Senior Judge: This matter is before the Court following 
trial de novo. It involves the proper classification of certain paintings 
from Hong Kong and South Korea. Upon review of the evidence present- 
ed at trial, the Court finds in favor of the plaintiff, Thom S. Zani. The 
Court exercises jurisdiction pursuant to 28 U.S.C. § 1581(a) (1994). 


BACKGROUND 


The merchandise at issue was classified by the United States Customs 
Service (“Customs”) under the provision for “[o|]ther made up articles: 
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* * * Other” in subheading 6307.90.99 of the Harmonized Tariff Sched- 
ule of the United States (“HTSUS”). Plaintiff, an importer and distribu- 
tor of paintings and frames, claims that the merchandise is properly free 
of duty under the provision in subheading 9701.10.00 HTSUS, for 
“(plaintings, drawings, and pastels, executed entirely by hand.” On the 
merits, the issue is whether the imports were “executed entirely by 
hand,” as claimed by the plaintiff. 

On September 15, 1997, Senior Judge James L. Watson granted sum- 
mary judgment to defendant, sustaining Customs’s classification. Zani 
v. United States, 976 F. Supp. 1033 (CIT 1997). On appeal, the Federal 
Circuit vacated the grant of summary judgment and remanded for a 
trial to resolve disputed issues of fact, including the reliability of Cus- 
toms’s laboratory test. See Thom S. Zani d/b/a Wholesale Art & Frame 
Ltd. v. United States, Appeal No. 97-1115, 1998 WL 729247 (Fed. Cir. 
October 16, 1998). Specifically, the Federal Circuit remanded the case, 
“{b]ecause there are genuine issues of fact to be resolved, including the 
adequacy of the Custom Service’s sampling of the paintings imported by 
Mr. Zani, the reliability of the Customs Service’s laboratory report re- 
garding the sampled paintings, and the exact nature of the methods 
used in producing the paintings at issue, and because there is an open 
question as to the meaning of the term ‘stencil’ in relation to subheading 
9701.10.00 of the HTSUS.” Id. 


A bench trial was held on January 11, 2001, in Fort Lauderdale, Flori- 
da. 


STANDARD OF REVIEW 


Customs’s tariff classification decisions are presumed to be correct, 
and the importer has the burden of proving otherwise. See 28 U.S.C. 
§ 2639(a)(1)(1994). To determine whether the importer has overcome 
this presumption, the Court must consider whether Customs’s classifi- 
cation is correct. This evaluation is conducted both independently and 
in comparison with the importer’s proposed alternative. See Jarvis 
Clark Co. v. United States, 2 Fed. Cir. (T) 70, 75, 733 F.2d 873, 878 (1984) 
reh’g denied, 2 Fed. Cir. (T) 97, 739 F2d 628 (1984). 


DISCUSSION 

I. Arguments At Trial 

At trial, Customs argued that the imports are properly classifiable un- 
der subheading 6307.90.00, HTSUS, rather than subheading 
9701.10.00, HTSUS, because they are not “executed entirely by hand.” 
Customs claimed that its classification decision is supported by labora- 
tory testing and a report by the Customs laboratory in Savannah, Geor- 
gia dated January 19, 1994, concluding that the three paintings sampled 
from the merchandise at issue were produced with the use of a stencil. 
Customs asserted that the use of a stencil precludes classifying the mer- 
chandise at issue as “executed entirely by hand.” 

The plaintiff contended that Customs’s testing and laboratory report 
were unreliable because the samples were not representative of the sub- 
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ject merchandise and the test utilized fails under the admissibility fac- 
tors for the use of “scientific, technical, or other specialized knowledge.” 
Daubert v. Merrel Dow Pharmaceuticals, Inc., 509 U.S. 579, 589 (1993).} 
The plaintiffalso argues that the “stencils” referred to in the Explanato- 
ry Notes to the HTSUS are the type that are used in a mechanized sys- 
tem of manufacturing machine-produced painted or silk-screened 
articles. Therefore, because plaintiff's artists only occasionally use a 
single hand-held stencil when painting, the plaintiff argues that the art- 
work is “executed entirely by hand” under subheading 9701.10.00. 


II. Customs’s Laboratory Test and Report 


Customs based its classification on a test it conducted on three paint- 
ings sampled from the merchandise at issue. See Gov’t Ex. A., Notice of 
Damage, Shortage, or Samples Retained (“Sample Notice”); Gov’t Ex. 
B., United States Custom Service Laboratory Report (“Lab Report”). 
After a visual inspection with the aid of a magnifying glass, a trained 
chemist of the Customs Service Laboratory in Savannah, Georgia, Ms. 
Laurie Lungwitz, concluded that “the paintings showed evidence that a 
mechanical device (a stencil) was used in the production of the paint- 
ings,” and thus “the paintings were not executed entirely by hand.” See 
Lab Report. Ms. Lungwitz testified that the paintings showed no evi- 
dence of brush strokes and the paint appeared, in part, to be applied by 
spray application. See id. Three separate Customs employees verified 
the test results. See id. 

The trial testimony and evidence, however, exposed significant short- 
comings in both Customs’s general testing procedure and this specific 
test. First, the plaintiff established that the entry numbers on the Lab 
Report and the entry number on the Sample Notice, did not match. 
Through further testimony, Customs was able to explain the discrepan- 
cy as a likely typographicalerror. The entry number discrepancy, howev- 
er, regardless of the cause, damages the integrity of the laboratory test. 

Second, the testimony revealed that Customs destroyed the sampled 
paintings. During the trial, Ms. Lungwitz explained that under normal 
Customs procedure an import specialist would notify the Customs labo- 
ratory to retain samples once a protest is filed. In this case, however, for 
some reason the import specialist failed to make that notification, and 
the sampled paintings were destroyed. 

Third, on cross-examination Ms. Lungwitz testified that Customs’s 


laboratory test did not meet any of the Daubert factors. See 509 U.S. at 
589. 


III. Testimony of Wanda Barney 


Ms. Barney, a professional artist, was qualified by the Court as an ex- 
pert to testify on the issue of whether the paintings were painted by 


1 Daubert established that when considering the admissibility of scientific, technical or specialized knowledge, evi- 
dence or expert testimony a court should consider: 1) the testability of the hypothesis; 2) whether the theory or tech- 
nique has been subject to peer review or publication; 3) the known or potential error rate; and 4) whether the technique 
is generally accepted. See Daubert, 509 US. at 589. In Libas Ltd. v. United States, 193 F.3d 1362 (Fed Cir. 1999), the 
Federal Circuit explicitly expanded the Daubert test to questions of reliability. 
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hand.? Ms. Barney testified that in late 1993 or early 1994, while visiting 
Zani’s place of business, she examined the paintings that are now at is- 
sue in this case. Ms. Barney determined that the paintings were painted 
by hand and not printed. Further, during her testimony, Ms. Barney ex- 
amined a painting similar to the paintings at issue and determined, by 
considering its texture and layering, that it was executed entirely by 
hand. 

The Court found Ms. Barney’s testimony to be credible. Moreover, the 
Court notes that Customs was not successful in discrediting either Ms. 
Barney’s qualifications or testimony. 


IV. Analysis 


The Court finds that Customs improperly classified the merchandise 
at issue. Based upon the evidence presented at trial, the paintings 
should have been considered to be executed entirely by hand and thus 
classified under subheading 9701.10.00, HTSUS. Specifically, the Court 
finds that the plaintiff has overcome the presumption of correctness en- 
joyed by Customs, and that Customs’s laboratory test has proven to be 
unreliable in this instance.® 

As a threshold matter, the Court finds that the plaintiffhas overcome 
the presumption of correctness enjoyed by Customs. See Jarvis, 733 
F.2d at 878. Ms. Barney testified that in her professional opinion the 
paintings were executed entirely by hand. As indicated supra, the Court 
considered Ms. Barney’s testimony to be credible, notwithstanding 
challenges made by Customs. During the trial, Customs argued that the 
plaintiff had not presented enough evidence to overcome the presump- 
tion of correctness. The Court agrees with Customs that stronger evi- 
dence would be preferable. Specifically, the Court would prefer that Ms. 
Barney examine the same samples examined by Customs’s laboratory. 
Customs, however, destroyed such samples. The Court will not allow 
Customs to benefit from its own mismanagement of the tested samples. 

Next, the Court finds that Customs’s laboratory test was unreliable in 
this instance. The test, as used here, was unreliable both because the de- 
stroyed samples could not be examined in conjunction with the labora- 
tory report, and because the entry number discrepancy calls into 
question both the chain of custody and the general accuracy of Cus- 
toms’s work. 

The Court also questions whether the Customs’s laboratory test satis- 
fies a Daubert analysis. Ms. Lungwitz testified that the test did not meet 
any of the Daubert factors. Ms. Lungwitz’s testimony is the only trial ev- 
idence on the matter. The Court recognizes that the Daubert test is not a 


2 Customs challenged the Court’s expert witness designation of Ms. Barney. The Court, however, considered Ms. 
Barney to be qualified as an expert for the purposes of determining if art objects were created by hand. See FR.E. 702 
Ms. Barney testified that in over thirteen years as a professional artist she created thousands of art objects using oils, 
acrylics, watercolors, mixed media, media collages, silk screening, paper casting, sculpturing, and bas relief. The Court 
determined that Ms. Barney’s knowledge, skill, experience and training would assist the Court in understanding the 
evidence. See id 


3 The Court is mindful of the Federal Circuit’s concerns regarding the adequacy of Customs’s sampling and the 
meaning of the term “stencil” within the HTSUS. See Zani, 976, F. Supp. at 1033. The Court declines to address these 
issues, however, as the adequacy of Customs’s laboratory test is the only inquiry necessary for resolution of this case. 
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bright-line test, and that the factors should be considered within the 
context of the test.* The Court falls short of declaring that Customs’s 
laboratory test fails the Daubert analysis for reliability in all instances. 
The Court, however, does find in this instance that Customs has pre- 
sented no evidence of Daubert reliability. Thus, for purposes of this case, 
Customs’s test is deemed unreliable. 


CONCLUSION 


Because the evidence at trial established that Custom’s laboratory 
test was unreliable in this instance, the Court finds that Customs erred 
in classifying the merchandise under subheading 6307.90.99, HTSUS. 
Further the Court finds that the merchandise is properly classifiable 
under subheading 9701.10.00, HTSUS. 


JUDGMENT 


This case having been heard at trial and submitted for decision, and 
the Court, after due deliberation, having rendered a decision herein; 
now, in conformity with said decision, it is hereby 

ORDERED, ADJUDGED, and DECREED: that the classification of the mer- 
chandise at issue in this case, certain paintings from Hong Kong and Ko- 
rea, by the United States Customs Service (“Customs”) under 
subheading 6307.90.99 of the Harmonized Tarrif Schedule of the 
United States (“HTSUS”) is reversed; and it is further 

ORDERED, ADJUDGED, and DECREED: that Customs shall reliquidate the 
aforementioned subject merchandise under subheading 9701.10.00 of 
the HTSUS. Customs shall refund all excess duties paid with interest as 
provided by law. Judgment is hereby entered for plaintiff. 


4 For instance, the court considers that peer review is likely impractical in this context, because few individuals or 
organizations would find it necessary to examine a painting to determine if it was executed entirely by hand. 
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(Slip Op. 01-99) 
DMV USA, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 99-06-00370 


Plaintiff moved for summary judgment in action contesting United States Customs Ser- 
vice’s (“Customs”) classification of its modified whey product Esprion 250. Plaintiff 
claimed: (1) merchandise was “whey protein concentrate” within meaning of the Harmo- 
nized Tariff Schedule of the United States (“HTSUS”) subheading 0404.10.05, ascommon 
meaning of term did not specify minimum protein level; and (2) in the event that the mer- 
chandise was not “whey protein concentrate,” certain entries should be accorded quota- 
class priority and status and, thus, receive lower tariff rate, as entry summaries covering 
merchandise had been properly submitted prior to quota’s closure. The United States 
(“Government”), on behalf of Customs, cross-moved for summary judgment, claiming 
that subject merchandise was properly classified under HTSUS subheading 0404.10.15. 
Government claimed: (1) common meaning of “whey protein concentrate” mandated 25% 
minimum protein content level; and (2) Plaintiff's documents were not submitted “in 
proper form” and, thus, merchandise was not eligible for lower rate of duty. The United 
States Court of International Trade, Eaton, J., held: (1) common meaning of whey protein 
concentrate mandated a 25% minimum protein content level; and (2) Plaintiff's docu- 
ments were not in proper form at the time of presentation and, thus, quota priority and 
status did not attach prior to quota’s closure and merchandise was properly classified un- 
der the “basket” HTSUS subheading 0404.10.15 for modified whey. 


[Plaintiff's motion for summary judgment denied; Defendant’s cross-motion for sum- 
mary judgment granted.] 


(Decided August 10, 2001) 


Sonnenberg & Anderson (Steven Sonnenberg, Esq.), for Plaintiff. 


Stuart E. Shiffer, Acting Assistant Attorney General of the United States; Joseph I. 
Liebman, Attorney in Charge, International Trade Field Office, Civil Division, United 
States Department of Justice, Commercial Litigation Branch; of counsel: Office of the As- 


sistant Chief Counsel, International Trade Litigation, United States Customs Service 
(Yelena Slepak), for Defendant. 


MEMORANDUM OPINION 


EATON, Judge: This matter is before the Court on cross-motions for 
summary judgment and involves a classification dispute in which Plain- 
tiff challenges the United States Customs Service’s (“Customs”) denial 
of its protests filed in accordance with section 514 of the Tariff Act of 
1930, as amended, 19 U.S.C. § 1514 (1994). The Court has jurisdiction 
pursuant to 28 U.S.C. § 1581(a) (1994). At issue is the proper classifica- 
tion under the Harmonized Tariff Schedule of the United States 
(“HTSUS”) (1997), 19 U.S.C. § 1202 (1994), of Plaintiff's entries of its 
modified whey product “Esprion 250,” used in making baked goods, ice 
cream, infant foods, and dietetic products. (Pl.’s Mem. Supp. Summ. J. 
at 2-3 (“Pl.’s Mem.”).) At liquidation Customs classified the subject 
merchandise under HTSUS subheading 0404.10.15, which is the “oth- 
er,” or “basket,” subheading for modified whey products. 

Plaintiffs principal argument is that Esprion 250 is a concentrated 
form of whey and, as the HTSUS does not specify a minimum protein 
content level for “whey protein concentrate,” it is properly classified un- 
der subheading 0404.10.05 as such. (See Pl.’s Mem. at 4.) The United 
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States (“Government”), on behalf of Customs, contends that, since the 
subject merchandise does not contain at least 25% protein, it does not fit 
within the common meaning of the term “whey protein concentrate” 
under subheading 0404.10.05. (See Def.’s Mem. Opp’n to Pl.’s Mot. 
Summ. J. at 2 (“Def.’s Opp’n”).) 

Plaintiff's second argument is that, in the event Customs’ classifica- 
tion is upheld by the Court, some of the subject merchandise should be 
accorded quota class! tariff-rate treatment? under HTSUS subheading 
0404.10.11,° since it was properly entered prior to the September 3, 
1997, closing of the quota covering “other” modified whey. (P1.’s Mem. 
at 22-23.) As to this argument, the Government contends that Customs 
properly classified Esprion 250 in the “other,” or “basket,” subheading 
of HTSUS 0404.10.15, because the documentation presented at the time 
of entry was not “in proper form” and, therefore, Plaintiff's merchan- 


dise was not entitled to quota-class “priority and status.” (Def.’s Mem. 
at 15-16.) 


STANDARD OF REVIEW 


Where jurisdiction is predicated on 28 U.S.C. § 1581(a), Customs’ 
classification is subject to de novo review pursuant to 28 U.S.C. § 2640 
(1994). Franklin v. United States, 25 CIT __—,__—, 185 F. Supp. 2d 
1336, 1338 (2001). The court employs a two-step process when analyz- 
ing a Customs classification issue: “first, construe the relevant classifi- 
cation headings; and second, determine under which of the properly 


construed tariff terms the merchandise at issue falls.” Bausch & Lomb, 
Inc. v. United States, 148 F.3d 1363, 1365 (Fed. Cir. 1998) (citing Univer- 
sal Elecs., Inc. v. United States, 112 F.3d 488, 491 (Fed. Cir. 1997)). The 
first step in this process is a question of law. Bausch & Lomb, 148 F.3d at 
1365. The second step is one of fact. Id. 


Summary judgment of a classification issue “is appropriate when 
there is no genuine dispute as to the underlying factual issue of exactly 
what the merchandise is.” Jd. (citing Nissho Iwai Am. Corp. v. United 
States, 143 F3d 1470, 1472 (Fed. Cir. 1998)).* Here, there is no genuine 
issue as to any material fact, as the parties agree that the subject mer- 


1 “Quota-class merchandise” is “any imported merchandise subject to limitations under an absolute or a tariff-rate 
quota.” 19 C.FR. § 132.1(e) (1997) 


2«Tariff-rate quotas” allow “a specified quantity of merchandise to be entered or withdrawn for consumption at a 
reduced duty rate during a specified period.” 19 C.F.R. § 132.1(b). Once the applicable quota quantity is reached, 
“[mJerchandise imported in excess of the quantity admissible at the reduced quota rate * * * is permitted entry at the 
higher duty rate.” 19 C.F R. § 132.5(b) (1997). 

3 Plaintiff's entry summary documents identified the subject merchandise as “whey protein concentrate” pursuant 
to HTSUS subheading 0404.10.05. However, after the quota closed, a representative sample of the subject merchandise 
was submitted for laboratory testing. (See Def.’s Mem. Ex. A; P!.’s Mem. Ex. D.) The laboratory concluded that the 
sample constituted “a modified whey of the reduced minerals type * * * and not whey protein concentrate.” (Id.) At 
liquidation, Customs classified all entries of Esprion 250, including those identified by Plaintiff as “whey protein con- 


centrate” and entered prior to the quota’s closure, under HTSUS subheading 0404.10.15 as “Modified whey * * * Oth- 
er * * * Other.” (Def.’s Mem. Appx. A.) 


4 “Understood in that manner, there is nothing inherently incompatible with the summary judgment process if the 
court construes the relevant (competing) classification headings, a question of law; determines what the merchandise 
at issue is, a question of fact; and then, if there is no genuine dispute over the nature of the merchandise, adjudges on 
summary judgment the proper classification under which it falls, the ultimate question in every classification case and 
one that has always been treated as a question of law.” Bausch & Lomb, 148 F.3d at 1365-66. 
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chandise, Esprion 250, is a modified whey® powder containing less than 
25% whey protein.® 


DISCUSSION 


The proper classification of merchandise under the HTSUS is gov- 
erned by the General Rules of Interpretation (“GRI”) and the Addition- 
al United States Rules of Interpretation. See Carl Zeiss, Inc. v. United 
States, 195 F.3d 1375, 1379 (Fed. Cir. 1999) (citing Baxter Healthcare 
Corp. v. United States, 182 F.3d 1333, 1337 (Fed. Cir. 1999). The GRI are 
applied in numerical order. Carl Zeiss, 195 F3d at 1379 (Fed. Cir. 1999). 

The GRI provide that, “(flor legal purposes, classifications shall be de- 
termined according to the terms of the headings and any relative section 
or chapter notes * * *.” GRI 1. Here, the parties agree that Esprion 250 
should be generally classified as “modified whey” under subheading 
0404.10, but disagree as to the proper specific subheading. Thus, the 
Court moves to the next applicable rule of interpretation, GRI 6, which 
provides that, “[flor legal purposes, the classification of goods in the 
subheadings of a heading shall be determined according to the terms of 
those subheadings and any related subheading notes and, mutatis mu- 
tandis, to the [GRIs], on the understanding that only subheadings at the 
same level are comparable.” GRI 6; see also Rollerblade,24CITat__, 
116 F Supp. 2d 1247, 1251 (2000). In the event that merchandise is not 
found to be classifiable under a specific subheading, it is then classified 
as “other.” The “other,” or “basket,” provision of a subheading should 
be used only if there is no tariffcategory that more specifically covers the 
merchandise. See Rollerblade, 24 CIT at __, 116 F Supp. 2d at 1251 
(citing EM Indus., Inc. v. United States, 22 CIT 156, 165, 999 F Supp. 
1473, 1480 (1998)); see also GRI 3(a) (“The heading which provides the 
most specific description shall be preferred to headings providing a 
more general description.”). 


I. Whether Esprion 250 is Properly Classified as Whey Protein 
Concentrate 


The HTSUS provides specific classifications for whey and modified 
whey products. Subheading 0404.10, which encompasses these prod- 


ucts, is divided into several further subheadings. The relevant language 
is: 


Subheading/Article Description 
Modified whey: 
0404.10.05. Whey protein concentrates * * * 
Other: * ** 


5 The HTSUS subheading “Modified whey” encompasses whey products “consisting of whey constituents, i.e., whey 
from which ail or part of the lactose, proteins or minerals have been removed, whey to which natural whey constituents 
have been added, and products obtained by mixing natural whey constituents.” HTSUS Chapter 4, Subheading Note 1. 
Both parties agree that Esprion 250 is a type of modified whey. (See P1.’s Mem. Ex. A; Def.’s Mem. Ex. B1 (describing, in 
Plaintiff's product literature, subject merchandise as being 50% demineralized).) 

© Plaintiff contends that Esprion 250 contains a protein content level of “approximately 12% to 13.1%.” (Pl.’s State- 
ment of Material Facts as to Which there Is No Genuine Issue at § 16.) The Government contends that Esprion 250 
contains a protein content level of 12%. (Def.’s Statement of Undisputed Facts at 1 4.) In any case, both parties agree 
that Esprion 250 contains a protein content level of less than 25%. 
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0404.10.11. Described in additional U.S. note 10 to this 
chapter and entered pursuant to its provisions 
* * * 


0404.10.15. Other ** *. 


HTSUS 0404.10. Both parties agree that, since the term “whey protein 
concentrate” is not defined in the chapter notes of Chapter 4 of the 
HTSUS, or in any other explanatory material, the common and com- 
mercial meaning is determinative. Thus, central to the resolution of this 
action is the common meaning of “whey protein concentrate.” 

Plaintiff disputes Customs’ assertion that merchandise must have a 
minimum 25% protein content level for it to be classified as whey pro- 
tein concentrate, by noting the absence of such a requirement in the text 
of the HTSUS. (PI1.’s Mem. at 4.) Plaintiff further argues that the Gov- 
ernment’s reliance on the Food and Drug Administration’s (“FDA”) def- 
inition of whey protein concentrate is misplaced because of the differing 
objectives of that agency and Customs. (P1.’s Mem. at 15.) “While the 
FDA examines merchandise for public health and safety purposes, pur- 
suant to 21 U.S.C. § 393, Customs examines merchandise for determina- 
tion of duties and for compliance with Customs laws pursuant to 19CFR 
§ 151.1.” Id. The Government, on the other hand, argues that the “term 
‘concentrate’ is obviously a highly technical term” (Def.’s Mem. at 8) 
and, thus, reliance on its scientific meaning is required. Both parties ar- 
gue that the Court should parse the phrase “whey protein concentrate” 
and examine each component word—in particular the word “concen- 
trate.” (Pl.’s Mem. at 8; Def.’s Opp’n at 3.) This seems unnecessary, how- 
ever, since the term at issue is not the single word “concentrate,” but the 
three word term “whey protein concentrate” which has a well-under- 
stood common and commercial meaning within the United States dairy 
industry and elsewhere. 

If there is no Congressional intent to the contrary, HTSUS terms are 
understood to be consonant with their common and commercial mean- 
ing; and these meanings are presumed to be the same. Carl Zeiss, 195 
F3d at 1379 (citing Simod Am. Corp. v. United States, 872 F.2d 1572, 
1576 (Fed. Cir. 1989)). The common and commercial meaning of a tariff 
term is a question of law for the court to decide. Goldhofer Trailers USA, 
Inc. v. United States, 7 CIT 141, 142 (1984) (citing Am. Express Co. v. 
United States, 39 C.C.PA. 8, 10 (1951)). It is well-settled that, to deter- 
mine the common meaning of a tariff term, “courts may and do consult 
dictionaries, scientific authorities, and other reliable sources of infor- 
mation * * *.” Nippon Kogaku, 69 C.C.PA. at 92-93, 673 F.2d at 382 
(1982) (citing Trans-Atlantic Co. v. United States, 60 C.C.PA. 100, 102, 
471 F.2d 1397, 1397 (1973); United States v. John B. Stetson Co., 21 


7 Additional Note 10 provides: “|t]he aggregate quantity of dairy products described in additional U.S. note 1 tochap- 
ter 4, entered under subheadings * * * [including] 0404.10.11 * * * in any calendar year shall not exceed 2,785,000 kilo- 
grams * * *.” HTSUS Chapter 4, Additional U.S. Note 10. Additional U.S. Note 1 provides: “|flor the purposes of this 
schedule, the term ‘dairy products described in additional U.S. note 1 to chapter 4’ means any of the following goods: 
* * * dried milk, whey or buttermilk (of the type provided for in subheadings 0402.10, 0402.21, 0403.90 or 0404.10) 
** *.” HTSUS Chapter 4, Additional U.S. Note 1. 
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C.C.PA. 3, 9 (1933)); Goldhofer Trailers USA, 7 CIT at 146 (citing 
United States v. C. J. Tower & Sons, 48 C.C.PA. 87, 89 (1961); Holly 
Stores, Inc. v. United States, 2 CIT 278, 285, 534 F Supp. 818, 823 (1981), 
aff'd, 697 F.2d 1387 (Fed. Cir. 1982)). 

A resort to these sources reveals that the term “whey protein concen- 
trate” has a well-understood meaning. For example, the American 
Dairy Products Institute defines whey protein concentrate as: 


the substance obtained by the removal of sufficient nonprotien con- 
stituents from pasturized whey so that the finished dry product 
contains not less than 25 percent protein. Whey protein concen- 
trate is produced by physical separation techniques such as precipi- 
tation, filtration, or dialysis. As with whey, whey protein 
concentrate can be used as a fluid, concentrate, or dry product form. 


American Dairy Products Institute, Whey & Whey Products, Defini- 
tions, Composition, Standard Methods of Analysis 2 (2001) (citing 21 
C.ER. § 184.1979c(a) (1991).) Likewise, a reference manual on milk-de- 
rived products contains the following definition: 


Whey protein concentrates. Whey protein concentrates * * * are 
products derived from whey by removal of minerals and lactose 


* * * On a dry basis, the protein concentrate contains a minimum 
of 25% protein. 


Ramesh Chandan, Dairy-Based Ingredients 33 (1997). 
Actual practice within the United States dairy industry also reflects 
the requirement of a minimum 25% protein content level for whey pro- 


tein concentrate. In addition to the American Dairy Products Institute’s 
definition, the United States Dairy Export Council provides a series of 
definitions for the use of its members that reflect a continuum by which 
whey products are identified. At one end of this continuum is “whey 
powder,” which has a “Typical Composition” of 11.0%-14.5% protein; 
next is “Reduced Lactose Whey,” whose “Typical Composition” is 
18.0%-—24.0% protein; next are various degrees of “whey protein concen- 
trate,” whose protein percentages are indicated by name, e.g., WPC-34, 
which contains 34% protein; finally, “Whey Protein Isolate” whose 
“Typical Composition” of protein is in excess of 90%. (See generally 
United States Dairy Export Council Reference Manual for U.S. Whey 
Products 25-30 (1999). 

The definitions of whey protein concentrate, as formulated by the 
United States dairy industry, are in accord with the longstanding defini- 
tions used by various government agencies, including the FDA and the 
United States Department of Agriculture (“USDA”).® While these 
agency definitions are not binding on the Court, because they are in ac- 
cord with other reliable sources, they do provide support for the defini- 


tions found in those sources. Foodcomm Int’l v. United States, 19 CIT 
1421, 1427 (1995). 


8 See 21 C.ER. § 184.1979c (1982) (FDA definition); 7 C.ER. § 58.805 (1982) (USDA definition). 
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In disputing the Government’s position that merchandise, in order to 
be classified as whey protein concentrate, must have at least a 25% pro- 
tein content level, Plaintiffcites “two scientific authorities [that] explic- 
itly state that no minimum standard [of protein] exists.” (Pl.’s Opp’n to 
Def.’s Mot. Summ. J., at 9 (“Pl.’s Opp’n”).) 

The first source Plaintiff cites is a thesis paper prepared by a graduate 
student in 1985. Plaintiff relies on this thesis paper for the proposition 
that there “are no specifications for WPC composition.” (P1.’s Mem. at 
21 (citing Eva Mirjam Kaunstein, Production and Stability of Cream Li- 
queurs Made with Whey Protein Concentrate 21 (1985) (unpublished 
Ph.D. Thesis, University of Wisconsin-Madison).) However, Plaintiff 
has not accurately quoted this thesis paper which, in its full context, 
reads “[p|resently [i.e. in 1985] there are no specifications for WPC com- 
position.” Kaunstein at 21 (citing M. E. Matthews, Whey Protein Recov- 
ery Processes and Products, 67 J. of Dairy Sci. 2680, 2685 (1984)). 
Moreover, the underlying source for the thesis paper’s alleged proposi- 
tion that “no specifications for WPC composition” exist does nothing to 
further Plaintiff's argument. An examination of this source reveals 
that, rather than supporting Plaintiff's case, it tends to bolster that of 
the Government. When the sentence found convincing by Plaintiff is 
quoted in its entirety, it reads as follows: 


Although no official standards of identity have been established in 
the U.S., the United States Department of Agriculture (USDA) does 
recognize the following product descriptions: whey powders [hav- 
ing less than 25% protein] * * * and whey protein concentrate 
which must contain more that 25% protein * * *. 


Matthews, 67 J. Dairy Sci. at 2685. Therefore, Plaintiff's own authority 
establishes that, since at least 1984, there has been a recognized stan- 
dard that whey protein concentrate must have a minimum protein con- 
tent level in excess of 25%. 

Plaintiff next directs the Court’s attention to a monograph by Ger- 
man scientists that it claims as “[a]dditional scientific authority” for its 
assertion that “(t]he wide variety of whey protein concentrate produc- 
tion techniques has ‘led to the production of native, i.e. technologically 
functional whey protein concentrates with varying protein levels.’” 
(Pl.’s Opp’n at 34 (citing Tadeusz Sienkiewicz & Carl-Ludwig Riedel, 
Whey and Whey Utilization 164 (2d ed. 1990).) Again, it is difficult to see 
how this source supports Plaintiff's case. The monograph makes refer- 
ence to various standards for categorizing whey products in Europe and 
the United States. According to the monograph, “[t]he prerequisites for 
whey products presented in table 87 have been applicable in the U.S.A. 
since 1987.” Sienkiewcz & Riedel, at 164. Table 87 indicates that “whey 
protein concentrate powder” must have a minimum protein content of 
25%. Id. at 165. According to the monograph, since 1987 whey products 
containing less than 25% protein have been classified as various kinds of 
whey powders in the United States. Id. 
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Thus, it appears that Plaintiff is unable to cite any clear authority 
supporting its position, and the authority it does cite is either equivocal 
or supportive of the Government’s position. Indeed, it is clear that the 
term “whey protein concentrate” has a common and commercial mean- 
ing requiring that such products contain not less than 25% whey pro- 
tein. Applying this common meaning to Plaintiff's merchandise, 
Esprion 250 is not a “whey protein concentrate” within the meaning of 
HTSUS subheading 0404.10.05 and must, therefore, be classified under 
some other subheading covering modified whey. 


II. Quota-Class Tariff Treatment 


Because Esprion 250 is not whey protein concentrate within the 
meaning of HTSUS subheading 0404.10.05, the Court next examines 
whether, as argued by Plaintiff, the merchandise should be accorded 
quota-class tariff treatment and, thus, be classified under HTSUS sub- 
heading 0404.10.11. 

In calendar year 1997, products described in Additional U.S. Note 10 
to Chapter 4 of the HTSUS, which included “modified whey” products, 
were subject to a tariff-rate quota that permitted 2,785,000 kilograms of 
merchandise to be entered at a reduced rate of duty. Before this quota 
was filled, “other” modified whey products were classifiable under 
HTSUS subheading 0404.10.11 and subject to a duty rate of 13% ad val- 
orem. After the quota was filled, imports of “other” modified whey prod- 
ucts were classified under the “basket” subheading 0404.10.15 and 
subject to arate of $1.126 plus 9.2% ad valorem. The quotathat included 
“other” modified whey products was filled on September 3, 1997. (Pl.’s 
Statement of Material Facts as to Which there Is No Genuine Issue at 1 
22; Def.’s Resp. to Pl.’s Statement of Material Facts at 1 22.) Thus, any 
entries presented before the quota filled were entitled to quota-class tar- 
iff treatment, and the benefits of the lower rate of duty. 

Plaintiff contends that several of its entries are entitled to quota-class 
treatment because they “were properly presented before the quota 
closed” on September 3, 1999. (Pl.’s Mem. at 23.) The Government ar- 
gues that these entries are not entitled to quota-class treatment because 
Plaintiff's “entry summaries were not presented to Customs in proper 
form because at entry, the merchandise was incorrectly classified [by 
Plaintiff] and the proper estimated quota duties were not attached.” 
(Def.’s Mem. at 15.) Plaintiff counters that the requirement that entry 
summaries be presented “in proper form” “refers to apparent accuracy 
of form, not to accuracy of substance.” (Pl.’s Mem. at 24.) Thus, the 
question presented the Court is the meaning of the phrase “in proper 
form.” 

When merchandise is entered into the United States, documents are 
filed with Customs for two purposes: (1) to determine whether the mer- 
chandise is admissible and may be released from Customs’ custody; and 
(2) so that Customs officials may “verify the value and classification of 
the merchandise, assess duties, collect certain statistical information, 
and determine whether the requirements of various laws have been 
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met.” New York County Lawyers’ Association, Handbook on Customs & 
International Trade Law (M. Barry Levy & Alan Goggins eds., 2d ed. 
1999) at 1; see also 19 U.S.C. § 1484(a)(1)(B) (1994). These documents 
are referred to as the “entry summary.” Handbook at 1; see also 19C.ER. 
§ 141.0a(b) (1997). Generally, it is the duty of the “importer of record” or 
his authorized agent to file these documents. Handbook at 1; see also 19 
U.S.C. § 1484(a)(1). The date on which “these papers are originally filed 
is the official date of entry.” Handbook at 3; see generally, 19 C.ER. 
§ 141.68(a), (b) (1997). 

In order to qualify for quota-class priority and status,? entry summa- 
ries must be presented in proper form to the appropriate Customs offi- 
cer. See 19 C.ER. § 132.1(d). While the phrase “in proper form” is not 
defined by statute or regulation, here it cannot have the meaning urged 
by Plaintiff: Where a document is presented to Customs under 19 C.F R. 
§ 132.1(d), “apparent accuracy and conformity with procedural filing 
requirements” (Pl.’s Mem. at 24) is simply not enough. 

Customs’ regulations provide guidance for determining whether 
entry documents have been presented in proper form. Specifically, 
“[qluota priority and status are determined as of the time of presenta- 
tion of the entry summary for consumption, or withdrawal for consump- 
tion, in proper form * * *.” 19C.FR. § 132.11(a) (1997). “Presentation” 
occurs when there is delivery to the appropriate Customs officer of “[a]n 
entry summary for consumption * * * with estimated duties attached 
** *” 19C.ER. § 132.1(d). An “entry summary” is “any other documen- 
tation necessary to enable customs to assess duties * * * and determine 
whether other requirements of law or regulation are met.” 19 C.ER. 
§ 141.0a(b). The documentation presented must indicate the proper 
HTSUS subheading and tariff rate for the entered merchandise. 19 
C.ER. § 141.90(b) (1997). Moreover, Customs has stated that it bases its 
determination of whether merchandise is to be accorded quota-class 
priority and status upon the date and time an entry summary is present- 
ed in proper form. See Entry of Merchandise and Liquidation of Entries; 
Proposed Rule, 43 Fed. Reg. 55,774, 55,779 (Nov. 29, 1978) (“Customs 
needs the information presented in the entry summary documentation 
before releasing the merchandise because that information enables 
Customs to determine the quota priority and status.”). 

In deciding whether sufficient information has been provided to satis- 
fy the requirement that documents be presented “in proper form” 
Fleshman v. West, 138 F.3d 1429 (Fed. Cir. 1998), is instructive. In Flesh- 
man, the plaintiff appealed a Court of Veterans Appeals decision deny- 
ing him disability benefits because he had timely submitted an 
incomplete application and then untimely filed a completed one. Jd. at 


on ; ‘cha tess “ » 
9 Entered merchandise must be accorded a place in a quota-class both by quota “priority” and “status”: 


(f) Quota priority. “Quota priority” is the precedence granted to one entry or withdrawal for consumption of 
quota-class merchandise over other entries or withdrawals of merchandise subject to the same quota 
(g) Quota status. “Quota status” is the standing which entitles quota-class merchandise to admission under an 
absolute quota, or to a reduced rate of duty under a tariff-rate quota, or to any other quota benefit. 
19 C.ER. § 182.1(f, (g) 
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1430-32. In affirming the lower court’s decision, the Court of Appeals 
for the Federal Circuit held that an application for disability benefits 
that omitted the date, the applicant’s signature and his address was not 
“in the form prescribed by the Secretary,” id. at 1430, since an incom- 
plete application might not contain “an element of the application * * * 
reasonably regarded as necessary to enable the agency to process the 
claim.” Id. at 1432; cf United States v. Tsai, 9 Ct. Cust. App. 42, 44 
(1919) (“To say that there has been a substantial compliance would indi- 
cate that much of what is contained in the required certificate is mean- 
ingless. [However, the certificate as presented here] affords no 
information to the officers of customs as a basis for an investigation.”). 
As a result of the applicant’s failure to file the application “in the form 
prescribed,” the Federal Circuit held that the applicant did not gain the 
benefit of his initial filing date. Fleshman, at 1432-33 (“Because Mr. 
Fleshman’s original claim form lacked a critical component * * * and 
* * * because [he] failed to return the [properly] completed form within 
one year * * * [he] is not entitled to an effective date earlier than * * * 
the [later] date [at which] he submitted his [properly completed] formal 
claim.”). 

Where, as here, the entry summary forms the basis for determining 
whether the merchandise is entitled to quota-class treatment, more 
than the “apparent accuracy” urged by Plaintiff is required. As noted, 
the entry summary must “enable Customs to assess * * * whether * * * 
requirements of law or regulation are met.” 19C.F.R. § 141.0a(b). In the 
case at bar Plaintiff's documentation omitted several critical compo- 
nents which, if included, would have provided a basis for Customs to as- 
certain whether the merchandise was entitled to quota-class priority 
and status. Plaintiff's documents were not in proper form because: (1) 
they did not classify the merchandise under a subheading eligible for 
quota-class priority and status; (2) they did not claim the appropriate 
rate of duty for quota-class merchandise; and (3) they did not have the 
proper estimated duties attached. (Def.’s Mem. at 17.) In fact, by pre- 
senting documents that indicated, in effect, that its merchandise was 
not entitled to quota-class treatment, Plaintiff tacitly declared that it 
was not seeking quota-class treatment. !° 


10 Plaintiff argues that the “[]|egislative history of the Customs Modernization Act and judicial decisions interpret- 
ing proper filing of income tax forms confirm that ‘proper form’ is limited to matters of form, not substance.” (P1.’s 
Mem. at 26.) In support of this argument Plaintiff cites a regulation and case law. The regulation provides: 
Entry and entry summary documentation shall be reviewed before acceptance to ensure that all entry and statisti- 
cal requirements are complied with and that the indicated values and rates of duty appear to be correct. If any 
errors are found, the entry and the entry summary documentation shall not be considered to have been filed in 
proper form and shall be returned to the importer for correction. 

19 C.ER. § 141.64 (1997). 

As a preliminary matter, the Court notes that the quoted passage is found in a section of the Code of Federal Regula- 
tions that generally addresses the filing of entry documents and entry summaries. Customs has promulgated a sepa- 
rate set of regulations specifically covering filings related to quota-class merchandise which do not employ the above- 
quoted language. In any event, Plaintiff argues that, because the regulation states that documents must “appear to be 
correct,” this indicates that “apparent accuracy” is sufficient for documents to be in proper form. However, the regula- 
tion is also clear that, “if any errors are found,” the document “shall not be considered to have been filed in proper form 
** *.” In other words, it is actual and not facial accuracy that ultimately determines, under the cited regulation, wheth- 
er a document has been filed in proper form. Here, Plaintiff's documents contain several actual errors and, thus, were 
not in proper form 


Continued 
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By thus omitting “critical components” “reasonably regarded as nec- 
essary,” Fleshman, 138 F.3d at 1432, for Customs to determine whether 
its merchandise was entitled to quota-class priority and status, Plaintiff 
failed to satisfy the requirement that documents be submitted in proper 
form. Nor are Plaintiff's omissions harmless, for were Plaintiff now to 
get the benefits of quota-class treatment for its merchandise it would, as 
the Government points out, “result in circumvention of the * * * quota” 
because a greater amount of merchandise would be subject to a lower 
duty than the quota would otherwise allow. (Def.’s Mem. at 17.) While 
Plaintiff's entry summary might have been sufficient solely for pur- 
poses of classification, it was not in proper form for purposes of gaining 
the benefit of quota-class priority and status. 

Therefore, since Plaintiff's documents were not filed in proper form, 
quota priority and status did not attach to the subject merchandise be- 


fore the closing of the tariff-rate quota for “other” modified whey under 
HTSUS subheading 0404.10.11. 


CONCLUSION 


Because Esprion 250 is not “whey protein concentrate” within the 
meaning of HTSUS subheading 0404.10.05, and because Plaintiff did 
not fulfill its obligation to present its entry documentation to Customs 
“in proper form,” the Court finds that Customs properly classified the 
subject merchandise under the “basket” HTSUS subheading of 
0404.10.15 as “Whey and modified whey * * * Modified whey * * * Other 
* * * Other.” The Court therefore denies Plaintiff's motion for summary 
judgment, and grants the Government’s cross-motion. Judgment is en- 
tered accordingly. 


Plaintiff also attempts to support its position with case law analyzing the proper filing of tax returns. (See P!.’s Mem 
at 26 (citing United States v. Hindenlang (In re Hindenlang), 164 F.3d 1029, 1033 (6th Cir. 1999) (“Perfect accuracy or 
completeness is not necessary to rescue a return from nullity, if it purports to be a return, is sworn to as such, and 
evinces an honest and genuine endeavor to satisfy the law.”)).) In Hindenlang, the court addressed the issue of whether 
documents submitted by a plaintiff contained sufficient information to qualify as a tax “return.” Because the Internal 
Revenue Service regulations did not specify the information needed in order for a document to qualify as a “return,” 
the court used the following test: 


In order for a document to qualify as a return: “(1) it must purport to be a return; (2) it must be executed under 
penalty of perjury; (3) it must contain sufficient data to allow calculation of tax; and (4) it must represent an honest 
and reasonable attempt to satisfy the requirements of the tax law.” 
Hindenlang, 164 F.3d at 1033 (citing Beard v. Commissioner, 82 T.C. 766 (1984), aff'd, 793 F.2d 139 (6th Cir. 1986)) 
Applying this test by analogy to the facts of this case, Plaintiff's argument fails. While it may be that entry documents 


do not have to be perfectly completed in order to be in proper form, they “must at least contain sufficient data” to allow 
the agency to make its necessary determinations 
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INTERNATIONAL HOME TEXTILES, INC., PLAINTIFF v. 
UNITED STATES OF AMERICA, DEFENDANT 


Court No. 99-10-00627 


Importer brought suit challenging United States Customs Service’s (“Customs”) classi- 
fication of apparel under subheading 6103.42.10 of the Harmonized Tariff Schedule of the 
United States (“HTSUS”) (1998), covering, inter alia, men’s cotton trousers, breeches, 
and shorts, and under HTSUS subheading 6105.10.00, covering, inter alia, men’s cotton 
shirts. Importer maintained that apparel at issue is properly classified under HTSUS sub- 
heading 6107.91.00, or subheading 6107.21.00, as sleepwear. Following trial, the United 
States Court of International Trade, Eaton, J., held that Customs properly classified ap- 
parel under HTSUS subheadings 6103.42.10 and 6105.10.00 as men’s cotton trousers, 
shorts, and shirts. 

[Judgment entered for Defendant.] 


(Decided August 10, 2001) 


Peter S. Herrick, for Plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General of the United States; Joseph I. 
Liebman, Attorney in Charge, International Trade Field Office, Commercial Litigation 
Branch, Civil Division, United States Department of Justice (Bruce N. Stratvert), for De- 
fendant. 


MEMORANDUM OPINION 

EATON, Judge: Before the Court is a customs classification dispute 
that was tried de novo pursuant to 28 U.S.C. § 2640(a) (1994). Plaintiff 
International Home Textiles, Inc. (“Plaintiff”) challenges the United 
States Customs Service’s (“Customs”) classification of certain men’s 
garments under subheadings 6103.42.10 and 6105.10.00 of the Harmo- 
nized Tariff Schedule of the United States (“HTSUS”) (1998), 19 U.S.C. 
§ 1202 (1994).! The Court exercises exclusive jurisdiction over this mat- 
ter, see 28 U.S.C. § 1581(a) (1994), and, based on the findings of fact and 
conclusions of law set forth below, enters judgment for the United States 
(“Government”) pursuant to USCIT Rules 52(a) and 58. 


BACKGROUND 


The single entry at issue here consists of men’s pants, shorts, and 
tops, imported in September 1998 through the port of Miami, Florida. 


1HTSUS subheading 6103.42.10 covers, inter alia, men’s cotton trousers, breeches, and shorts. Subheading 
6105.10.00 covers, inter alia, men’s cotton shirts. The relevant statutory language reads as follows: 
6103 Men’s or boys’ suits, ensembles, suit-type jackets, blazers, trousers, bib and brace overalls, 
breeches and shorts (other than swimwear), knitted or crocheted: 
Trousers, bib and brace overalls, breeches and shorts 


* * 


6103.42 Of cotton: 

6103.42.10 Trousers, breeches and shorts ... Biotic tes acne oe 16.7% 
Trousers and breeches: 

Men’s edn We 4 BaIDA Wal) Oa asin fib nT 


* 


. 
Shorts: 
Men’s. . : . (347) doz. v kg 
‘ 
6105 Men’s or boys’ shirts, knitted or crocheted: 
6105.10.00 RPE MINN oles Goo rise oct Sins WE wieleic hole pis:ainivis a 4.0m visi sin/elea een ee wield acdaaace 
10 OPER TORE oe 4 
HTSUS headings 6103, 6105 
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Plaintiff is the importer of record. Customs liquidated the subject mer- 
chandise on March 26, 1999, classifying it as follows: (1) the pants, as 
“[t]rousers,” “[o]f cotton,” “[mJen’s,” under HTSUS subheading 
6103.42.1020, at 16.7% ad valorem; (2) the shorts, as “[s]horts,” “[ol]f 
cotton,” “[m]Jen’s,” under HTSUS subheading 6103.42.1050, at 16.7% 
ad valorem; and (3) the tops, as “shirts, knitted or crocheted,” “[o]f cot- 
ton,” “[mJen’s,” under HTSUS subheading 6105.10.0010, at 20.5% ad 
valorem. Plaintiff timely protested liquidation, which protest Customs 
denied on August 9, 1999. 

Thereafter, Plaintiff commenced suit, contending that the subject 
merchandise should have been classified “under HTSUS subheadings 
[sic] 6107.91.00 or 6107.21.00 as sleepwear” (Compl. 11 12, 18, 24; see 
also P1.’s Pretrial Mem. at 3; Tr. at 4-5),? at 9.1%, or 9.3%, ad valorem, 
respectively. Plaintiff relies primarily on the holding of International 
Home Textile, Inc. v. United States, 153 F.3d 1378 (Fed. Cir. 1998) (“Int’l 
Home II”), aff’g 21 CIT 280 (1997) (“Int’l Home I”) (collectively “Int’] 
Home”), acase where it was both plaintiff and appellant. Plaintiff main- 
tains that it has, since the resolution of that prior matter, redesigned its 
men’s pants, shorts, and tops, such that they now have the essential 
character of being for the private activity of “sleeping; and, perhaps sip- 
ping a cup of coffee and reading a newspaper in the privacy of one’s 
home.” (Pl.’s Pretrial Mem. at 2.) Specifically, Plaintiff claims that its 
men’s garments are now “of such lightweight material and looser fit 
that persons would feel uncomfortable and ill at ease by wearing the gar- 
ments outdoors and in public view” (id.), and that “[t]hey would not 
want to wear these garments while exercising outdoors or away from 
home” (id.). Plaintiff further states that its garments are “advertised, 
marketed and displayed in the men’s sleepwear/underwear sections of 
retail stores.” (Id. at 3.) In sum, Plaintiffmaintains that the garments at 
issue “are sleepwear and not outerwear.” (Id.)® 


2HTSUS heading 6107 encompasses, inter alia, men’s underpants, briefs, nightshirts, pajamas, bathrobes, dressing 
gowns, and similar articles. Subheading 6107.21.00 covers nightshirts and pajamas, and subheading 6107.91.00, the 
so-called “residual provision,” covers other, similar articles, including sleepwear. The pertinent statutory language 
reads as follows: 
6107 Men’s or boys’ underpants, briefs, nightshirts, pajamas, bathrobes, dressing gowns and similar 
articles, knitted or crocheted: 


Nightshirts and pajamas: 
6107.21.00 Of cotton gvaslaeeseee Pe Rie atens ; sie 9.3% 
0 Men’s (351) doz. v kg 


Other: 
6107.91.00 Of cotton crerct eer : .- 9.1% 
30 Sleepwear ........... Sine ons -++++e+ (351) doz. v kg 
HTSUS heading 6107. 


3 Plaintiff, in its complaint, also alleges that Customs “made additions to the transaction value of the merchandise” 
(Compl. 1 29) for which there existed no statutory basis (Compl. 1 30). The Government states in its answer that “the 
additions to value for the hangers was included in the invoiced value and was not added by Customs.” (Answer 9 29.) 
Plaintiff, however, has failed to pursue this claim. Consequently, the Court cannot and does not address it. 
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The Government, on behalf of Customs, counters that the merchan- 
dise at issue is “loungewear” (Def.’s Pretrial Mem. at 3),* that is, that 
the merchandise is “of the same kind” as that at issue in International 
Home (see id.), and, hence, is “suitable for wear outdoors and in public 
view, for wear while exercising outdoors or away from home, and for 
wear for informal entertaining” (id.; see also Tr. at 6). Thus, the Govern- 


ment claims, Customs properly classified the garments under HTSUS 
headings 6103 and 6105. 


STANDARD OF REVIEW 
The proper classification of imported goods is, ultimately, a question 
of law, see, e.g., Univ. Elecs., Inc. v. United States, 112 F.3d 488, 491 (Fed. 
Cir. 1997), one which the court reviews de novo. See 28 U.S.C. § 2640(a) 


(“The Court of International Trade shall make its determination upon 
the basis of the record made before [it].”).° 


DISCUSSION 


The resolution of a classification question is a two-part inquiry. See 
Univ. Elecs., 112 F3d at 491. The court must: (1) ascertain the proper 
meaning of the relevant tariff provision(s); and (2) determine whether 
the merchandise at issue falls within the description of such provision(s) 
as properly construed. Jd. The first question is one of law; the second, 


one of fact. Id.; see Sports Graphics, Inc. v. United States, 24 F.3d 1390, 
1391 (Fed. Cir. 1994). 


The primary question of law arising from the facts now before the 
Court is the proper construction of HTSUS heading 6107. This question 
has been addressed by this court and the Federal Circuit in a case that, 
as noted above, involved the classification of men’s loungewear pre- 
viously imported by Plaintiff. See Int’! Home, 21 CIT 280, aff'd, 153 F3d 
1378; see also Inner Secrets/Secretly Yours, Inc. v. United States, 19 CIT 
496, 885 F Supp. 248 (1995); St. Eve Int’l, Inc. v. United States, 11 CIT 
224 (1987); Mast Indus., Inc. v. United States, 9 CIT 549 (1985), affd, 
786 F.2d 1144 (Fed. Cir. 1986); see generally United States v. Carborun- 
dum Co., 536 F2d 373 (C.C.PA. 1976). 


In International Home, Plaintiff claimed that the men’s loungewear 
at issue was properly classified as “similar articles” under HTSUS head- 
ing 6107, see Int’l Home IT, 153 F3d at 1380, specifically, either under 


4The parties in International Home stipulated that the garments then at issue were “properly considered lounge- 
wear, primarily used inside the home and around the house.” Jnt’] Home I, 21 CIT at 281. Plaintiff declined to so stipu- 
late here. 

5 While Customs’ classification “decision” is, by statute, “presumed to be correct,” 
presumption has been found to be “a procedural device that is designed to allocate, between the two litigants to a law- 
suit, the burden of producing evidence in sufficient quantity.” Univ. Elecs., 112 F.3d at 492. Specifically, the presump- 
tion places upon the importer the burden of producing sufficient evidence to show by a preponderance of the evidence 
that Customs’ classification decision is erroneous. See id.; see also Hawley & Letzerich v. United States, 19 C.C.PA. 47, 
55 (1931). 

Moreover, the presumption, in effect, attaches only to disputed questions of fact. See Univ. Elecs., 112 F.3d at 493 
(“Because the presumption relates to the presentation of evidence * * * it has force only as to factual components of 
|Customs’ | decision (i.e., components where evidence is required).”); 3G Mermet Fabric Corp. v. United States, 25 CIT 
___»___, 185 F. Supp. 2d 151, 155 n.8 (2001); cf Rollerblade, Inc. v. United States, 112 F.3d 481, 484 (Fed. Cir. 1997) 
(finding presumption “irrelevant” where there exists no factual dispute); Goodman Mfg., L.P. v. United States, 69 F.3d 
505, 508 (Fed. Cir. 1995). It “carries no force as to questions of law.” Univ. Elecs., 112 F.3d at 492. Thus, “|w|hen viewed 
from the perspective of standards of review, * * * in classification disputes neither th|e Federal Circuit] nor the Court of 
International Trade defers to Customs’ decisions, whether factual or legal.” Jd. at 493 


see 28 U.S.C. § 2639(a)(1), this 
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subheading 6107.91.00 or subheading 6107.21.00. See Int’l Home I, 21 
CIT at 280-81. This court held that each of the named exemplars listed 
under heading 6107, thatis, “[m]Jen’s or boys’ underpants, briefs, night- 
shirts, pajamas, bathrobes, [and] dressing gowns,” HTSUS heading 
6107, is “characterized by a sense of privateness * * * or private activi- 
ty.” Id. at 282. The court further found that the loungewear items at is- 
sue did not possess this essential characteristic of privacy and, thus, 
were not properly classified under either HTSUS subheading 
6107.91.00 or 6107.21.00. See id. The Federal Circuit affirmed, agreeing 
that the essential characteristic of the listed exemplars is that, “in their 
principal use [they] evoke a sense of privacy.” Int’l Home IT, 153 F.3d at 
1381. In so holding, the Federal Circuit accepted this court’s conclusion 
that Customs had properly classified the garments because it would not 
be inappropriate for them to be worn 


at informal social occasions in and around the home, and for other 
individual, non-private activities in and around the house—e.g., 
watching movies at home with guests, barbequing at a backyard 
gathering, doing outside home and yard maintenance work, wash- 
ing the car, walking the dog, and the like. 


Int’l Home I, 21 CIT at 282. See Int’?! Home II, 153 F.3d at 1381 (concur- 
ring that HTSUS heading 6107 “is indeed limited to garments for pri- 
vate uses”). 

Thus, the proper construction of HTSUS heading 6107 is settled law. 
The question essential to determining whether the garments at issue 
fall within this heading, then, is the same as that in International Home, 
i.e., whether it would be “unusual or inappropriate to wear the [gar- 
ments at issue] during informal social occasions and at other, non-pri- 
vate occasions, including outside the home.” Id.; see also Carborundum, 
536 F.2d at 377. The Court, having heard the testimony of the witnesses, 
including that of three experts, and having carefully examined the ex- 
hibits, particularly the garments themselves, see Mast, 9 CIT at 552 
(noting that “merchandise itself may be strong evidence of use”), con- 
cludes that the garments at issue are appropriate for wear during infor- 
mal social and other, non-private occasions in and outside the home, 
and, therefore, are properly classified under HTSUS subheadings 
6103.42.10 and 6105.10.00. 

I. Findings of Fact 

The garments at issue (Def.’s Ex. S(1), S(2), S(3)) are made of 100 per- 
cent cotton, and, with the exception of the top (which has a contrasting 
heather gray placket), are solid navy blue in color. The pants have an 
elastic waistband with a drawstring made of the same fabric as the gar- 
ment itself, side seam pockets, and elastic cuffs at the bottom of the 
pants legs. The shorts also have an elastic waistband with the same self- 
fabric drawstring and side seam pockets. Neither garment has a fly front 
opening. The top, referred to by the parties as a “Henley” (see, e.g., Tr. at 
11:15; Tr. at 31:22), has a rib neck collar, short sleeves with rib cuffs, a 
back drop, two side vents, and a three-button front placket. All three 
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garments bear the label “Knightsbridge.” None of the garments is em- 
bellished by print or design. In sum, these garments are virtually indis- 
tinguishable from garments designed, marketed, and sold to be worn 
both inside and outside the home, on casual occasions and for other, non- 
private activities in and around the home. (See generally Def.’s Ex. T(1), 
T(2), T(3); Def.’s Ex. U(6), U(7), U(8), U(9); see, e.g., Def.’s Ex. R2; Def.’s 
Ex. W2; Def.’s Ex. X2; Def.’s Ex. Y2.) 

As a preliminary matter, the Court notes that Plaintiff was unable 
show that the garments at issue were, in fact, designed as sleepwear. Ms. 
Jan Leber, Plaintiffs chief designer, and the designer of the garments at 
issue (see Pretrial Order, Schedule G—1, at 14), testified as follows with 
respect to the shorts: 


Q: Was it your intent to make it look like athletic shorts?—A: No. 
Not particularly * * * 


Q: Did you design it to look like pajamas?—A: Just a short leg, yeah, 
like a pajama pant, but that was [sic] just a short leg instead for 
warm weather, or for people who don’t like to wear long pants. 


Q: But when you designed that particular garment there, the short 
one, were you using any kind of model garment as sort of to copy 
[sic], to model after?—-A: Well, there was no particular garment in 
mind, other than the fact that we wanted to have a soft comfortable 


waist, and a roomy fit in the seat and hip, and adequate room in the 
rise. 


(Tr. at 113:20-25, 114:1-10.) To the contrary, the Government’s expert 
witnesses, Professor Donna Gustavsen, Acting Department Head of the 
Apparel Design Department of the Rhode Island School of Design (see 
Def.’s Ex. S3), and Ms. Marion Holmes, an independent contractor in- 
volved for over thirty years in the design, manufacture, marketing, and 
sale of men’s apparel (see Def.’s Ex. T3; Tr. at 258-60), concluded that 
the garments at issue were likely adapted from athletic garments or oth- 
er casual outerwear. (See, e.g., Tr. at 191:5-8 (finding that garments at 
issue and various athletic garments to which they were compared “were 
extraordinarily similar, and * * * that the styling for the International 
Home Textile garments may have been derived from an athletic inspira- 
tion”); Tr. at 193:22-24 (finding “inclusion of elastic plus a drawstring 
* * * an extremely athletic detail”); Tr. at 345:24-25 (“They’re knock- 
offs of activewear and they’re designed for multiuse.”); see also Tr. at 
210-14 (summarizing manner in which fabric, construction, and design 
of garments at issue are comparable, indeed, almost identical, to athletic 
garments in general).) Indeed, Plaintiff failed to establish the existence 
of any of the alleged features in design or construction which, it claims, 
render the garments at issue appropriate only for private activity, name- 
ly: (1) their construction from a lightweight fabric; and (2) their alleged- 
ly oversized fit. The Court finds convincing on these design issues the 
testimony of the Government’s expert witnesses. 
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As to the fabric used in the construction of these garments, the Court 
finds that, while it is lightweight, it is not, as maintained by Plaintiff, 
“translucent.” (See Tr. at 22:22.) Professor Gustavsen observed: 


The fabric is opaque. It is not transparent fabric. It’s totally opaque. 
* * * However, if you hold the fabric up to the light it would be differ- 
ent. However, it’s not transparent, and there’s nothing about the 
fabric that makes it so light as to be unwearable outside of the 
home, or outside of the bedroom, in particular. 


(Tr. at 208:11-18; see also Tr. at 194:25, 195:1-2 (“[The fabric is] not so 
light weight [sic] that [it] would * * * [be] impossible to wear [these gar- 
ments] outdoors, or [during] any of the activities that we talked 
about.”).) Plaintiffs claims to the contrary are, in any event, refuted by 
the Court’s observation of the garments themselves, which were worn 
by Plaintiff's model during the trial. 

With respect to the garments’ allegedly oversized construction, the 
Court finds this claim unsubstantiated. First, the Government 
introduced at trial three poster boards prepared by Professor Gustavsen 
(Def.’s Ex. T(1), T(2), T(3)) which adequately disprove this claim. These 
exhibits compare the specification sheets for the pants, shorts, and top 
at issue to the specifications of, respectively, a pair of Russell Athletic 
pants (Def.’s Ex. P2), a pair of Nike shorts (Def.’s Ex. Q2), and a Basic 
Equipment Henley top (Def.’s Ex. 02). Professor Gustavsen purchased 
these items, respectively, at The Sports Authority, Modell’s, and Wal- 
mart. Her comparisons, as reflected by these exhibits and in her accom- 
panying testimony, demonstrate that the garments at issue are not 
significantly more “oversized” than athletic apparel. (See, e.g., Tr. at 
192:17-20 (concluding that there exists “no basis for saying that the In- 
ternational Home Textile [pants] were actually oversized or larger than 
anormal athletic pant would be”); Tr. at 196:5-6 (“If anything, the Nike 
short was oversized more so than the International Home [sic].”); Tr. at 
201:25, 202:1 (finding, upon comparison of Henley top at issue and that 
purchased, that “measurements were very very close and the construc- 
tion were [sic] also very close as well”).) Ms. Holmes also prepared post- 
er boards (Def.’s Ex. U(6), U(7), U(8), U(9)) displaying the specification 
sheets of the garments at issue, as well as those of various items of what 
she deemed to be activewear or sportswear. Ms. Holmes concluded, in 
light of these comparisons, that there existed “no evidence that [the gar- 
ments at issue] were exceptionally loose fitting or offered any more com- 
fort than any other activewear style.” (Tr. at 281:7-8.) In fact, Ms. 
Holmes testified, “[lloose fit, comfort fit today, is a term that’s used all 
over the market. It applies to everything that’s being made now in 
sportswear.” (Tr. at 278:21-23; see also Tr. at 347-48.) Professor Gus- 
tavsen, too, indicated little support for “the theory that being oversized 
is necessarily indicative of a sleepwear requirement” (Tr. at 192:22-23), 
and thus “question[ed] the validity of using that strategy for categoriz- 
ing [garments] as sleepwear” (Tr. at 193:1-2). 
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The physical characteristics of the garments do indeed suggest that 
the consumer would deem it appropriate to wear these garments during 
informal social and other, non-private occasions in and outside the 
home. (See, e.g., Tr. at 194:11-13 (containing Professor Gustavsen’s 
opinion that inclusion of pocket “tie[s] back to a recognizable garment 
that most men would recognize as being an athletic [sic] derived gar- 
ment”); Tr. at 209:10-20 (wherein Professor Gustavsen stated that 
drawstring and pockets are “design elements that tie these garments 
into what is a recognizable athletic context,” such that “the consumer 
* * * perception * * * [is that they are] athletic based, * * * that [one] is 
able to wear them comfortably in [sic] a number of different activi- 
ties”).) Again, the Court’s observation of the garments, es worn by 
Plaintiff's model, is perhaps the most telling evidence in support of this 
finding. The Court saw nothing in the design (and, as previously noted, 
the fabric) of the garments that would prevent them from being worn in 
informal social settings inside or outside the home. 

Moreover, the channels of trade in which these garments moved fur- 
ther suggest that they were intended for wear during activities other 
than sleeping. For example, Ms. Leber testified that Plaintiff sells its 
merchandise to “underwear/loungewear buyers” (see Tr. at 98:8-10), as 
well as “sleepwear/loungewear buyers” (see Tr. at 102:20-21), affiliated 
with various mass merchants. Plaintiff's expert witness, Mr. Joel Freed- 
man, a buyer for Kmart stores who purchased Plaintiff's garments, 
stated on cross-examination that he did not buy goods for a “sleepwear” 
department, rather, the areas he bought for were “[u]nderwear and 
loungewear, two separate departments” (Tr. at 183:13), and that, at 
Kmart, sleepwear and loungewear are sold in the same vicinity (see Tr. 
at 182-82). The Government also produced evidence and testimony 
tending to show that Plaintiff's parent company is recognized, at least 
during a prominent trade show (Tr. at 289-90), as one which deals in ap- 
parel for “casual lifestyles” (see Tr. at 291:11-12; Def.’s Ex. X3). 

Furthermore, the evidence adduced at trial with respect to environ- 
ments of sale, including methods of advertising and display, was equivo- 
cal, at best. Plaintiff’s evidence on these issues consisted of, inter alia, a 
retail store floor plan, hangtags, photographs, and advertisements. 
None of these exhibits proved to be probative. First, the floor plan (P1.’s 
Ex. 12), which, according to Mr. Freedman, portrays the “traditional 
layout for men’s wear at Kmart” (Tr. at 154:7), fails to show where the 
merchandise at issue was actually displayed; indeed, it is entitled “Sum- 
mer 2001” (see Pl.’s Ex. 12; see also Tr. at 168:18 (acknowledging that 
floor plan depicts “a current display”)). 

Second, the hangtags introduced by Plaintiff (Pl.’s Ex. 7; Pl.’s Ex. 11) 
also fail to demonstrate how the garments at issue were actually dis- 
played or marketed for sale. There exists no evidence to suggest that the 
garments at issue were actually marketed with these, or similar, hang- 
tags. Nor did Plaintiff successfully show that any of the garments at is- 
sue were presented for sale with, or accompanied on display by, any type 
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of “sleepwear” hangtag. The Government, however, introduced into evi- 
dence almost identical garments imported by Plaintiffin January 1999 
(Def.’s Ex. S2(1),S2(2)), each of which bears a “Knightsbridge” hangtag 
that reads, in part, “|flor the man who takes his loungewear seriously” 
(see id.). Ms. Roslyn Haynes, an import specialist employed by Customs 
for thirty years (Tr. at 363:20-22), observed that these garments, while 
part of a different entry, are “materially the same” (Tr. at 358:18-19) as 
those at issue. 

Third, the sixteen pictures produced by the parties as a collective ex- 
hibit (Def.’s Ex. E), which purport to depict the garments at issue on dis- 
play at Target stores, were also largely unprobative. Mr. Jaime Grosfeld, 
Vice President of International Home Textiles, Inc., for instance, denied 
that the garments depicted in any of these pictures were those of Plain- 
tiff. Moreover, none of the garments depicted in these pictures appear 
to bear the Knightsbridge label found on the garments at issue. Three 
pictures depict tops and pants, displayed on floor stands, bearing the 
“Honors” label and hangtag. (Def.’s Ex. E(14), E(15), E(16).) These pic- 
tures show the “Honors” brand garments displayed in the same general 
vicinity as men’s robes, underwear, ties, and belts. Also posted in the vi- 
cinity of the “Honors” brand garments is a poster promoting the “Hon- 
ors” brand long sleeve Henley as “loungewear.” (See Def.’s Ex. E(14).) In 
any event, neither party established that the “Honors” brand garments 
on display are the garments at issue here. Likewise, the garments de- 
picted in ten of the remaining pictures are clearly displayed for sale 
along with signs that promote them as “loungewear.” (See Def.’s Ex. 
E(1), E(2), E(3), E(4), E(5), E(6), E(7), E(9), E(10), E(12).) 

Finally, with respect to advertising, Plaintiff could produce little evi- 
dence as to how the garments at issue were actually advertised, much 
less that they were, in fact, advertised as “sleepwear” or for use solely 
during private activities. While Plaintiff did introduce into evidence 
three advertisements placed in Kmart sales circulars (Pl.’s Ex. 4; Pl.’s 
Ex. 13; Pl.’s Ex. 14), only one of these ads (P1.’s Ex. 4) was identified by 
any of Plaintiff's witnesses as depicting the garments at issue.’ Howev- 
er, the scene depicted in this ad is, again, equivocal: a man, barefoot, 
wearing the top and pants at issue, leaning against an unadorned chest 
of drawers inside a stark room, close to a chair and a large open window. 
No words or phrases, other than the “Knightsbridge” name, are placed 
on the ad. (See Pl.’s Ex. 4.) Moreover, the Court notes that this ad is 
dated July 1999, and that Plaintiff failed to establish that this particular 
advertisement was used to promote the garments at issue. In fact, 
another of Plaintiff's submissions refers to this advertisement as one 


© Although the Government claimed that most of these pictures were submitted by Plaintiff with its responses to the 
Government's interrogatories (see Tr. 55:8-10), it appears that only four pictures (Def.’s Ex. E(13), E(14), E(15), E(16)) 
were, in fact, submitted by Plaintiff (see Pl.’s Ex. 6) 

‘One of the two remaining advertisements produced by Plaintiff depicts garments advertised under the banner, 
“Sale! All men’s sleepwear.” (P1.’s Ex. 13.) However, this ad does not include photos of any of the garments at issue. (See 
id.; see also Tr. at 16:19-22.) The other advertisement does include a photo of a top and shorts strikingly similar to those 
at issue, but promotes them with the phrase “all men’s loungewear 100% cotton.” (P1.’s Ex. 14; see also Tr. at 159:22-24 


(wherein Mr. Freedman acknowledges that “the all men’s loungewear” is the merchandise that is the subject of the 
instant action).) 
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pertaining to different entries. (See Pl.’s Ex. 1, at 3 & Ex. C.) The Gov- 
ernment, on the other hand, was able to produce much advertising 
showing garments that, according to their visual presentation, are near- 
ly identical to those at issue, promoted for use for activities other than 
sleeping. (See, e.g., Def.’s Ex. G; Def.’s Ex. H; Def.’s Ex. I.) 

Finally, returning to the garments themselves, while it is recognized 
that they may, seemingly, be worn while sleeping (and no doubt are worn 
for that purpose), the Government’s experts concluded, as does the 
Court, that nothing would prevent them from being worn at informal 
social occasions inside or outside the home. (See, e.g., Tr. at 194:16-20 
(“Could it be worn for sleeping, yes, it could. * * * But to say it’s only 
worn as a sleep garment or primarily worn as a sleep garment, I don’t 
find that to be truly credible.”); Tr. at 206:3-11 (stating that garments at 
issue “are actually multiuse garments and can be worn in different ca- 
pacities”); Tr. at 208:24-25, 209:1 (“I don’t find any qualities in these 
garments which would limit their use to be worn [sic] in the bedroom, or 
atotally intimate setting.”); Tr. at 344:11 (asserting that “primary use is 
not private”); Tr. at 345:17-25 (concluding that garments at issue are 
“multiuse”).) Thus, the Court was presented with expert testimony and 
exhibits which, together with its own observation of the garments them- 
selves, are sufficient to demonstrate that the garments at issue simply 
do not posses that “sense of privateness * * * or private activity,” Int’l 
Home I, 21 CIT at 282, that would permit them to be properly classified 
as sleepwear. 


II. Conclusions of Law 


HTSUS heading 6107 is “limited to garments for private uses.” Int’l 
Home IT, 153 F3d at 1381. In light of the factual findings set forth above, 
the Court further concludes that the garments at issue do not share the 
essential characteristic of merchandise properly classified under 
HTSUS heading 6107, that is, garments whose principal use relates to 
private activity. Plaintiff has failed to prove that it is “unusual or inap- 
propriate to wear the [garments] at issue during informal social occa- 
sions and at other, non-private occasions, including outside the home,” 
id., while the Government has established evidence sufficient to sup- 
port classification under HTSUS headings 6103 and 6105. 


CONCLUSION 
Thus, in accordance with the foregoing findings and conclusions, the 
Court ultimately concludes that the garments at issue are properly clas- 


sified under HTSUS subheadings 6103.42.10 and 6105.10.00. Judg- 
ment is entered accordingly. 





U.S. COURT OF INTERNATIONAL TRADE 


(Slip Op. 01-101) 


TA CHEN STAINLESS STEEL PIPE, LTD., PLAINTIFF v. 
UNITED STATES, DEFENDANT 


Court No. 99-07-00446 
{ITA antidumping duty determination remanded. | 
(Dated August 14, 2001) 


Ablondi, Foster, Sobin & Davidow, PC. (Joel Davidow, Peter Koenig, and Kristen Smith) 
for plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General, David M. Cohen, Director, Velta 
A. Melnbrencis, Assistant Director, Commercial Litigation Branch, Civil Division, United 
States Department of Justice (Mark L. Josephs), Cindy G. Buys, Office of the General 
Counsel, United States Department of Commerce, of counsel, for defendant. 


OPINION 


RESTANI, Judge: This matter is before the court on a motion for judg- 
ment upon the agency record pursuant to USCIT Rule 56.2. Ta Chen 
Stainless Steel Pipe, Inc. (“Ta Chen” or “plaintiff”) challenges certain 
aspects of an antidumping duty determination by the Department of 
Commerce (“Commerce” or “the Department”). See Certain Welded 
Stainless Steel Pipe from Taiwan, 64 Fed. Reg. 33,243 (Dep’t Comm. 
1999) (final admin. revs.) [hereinafter “Final Results”/. In particular, 


Ta Chen challenges, under the antidumping statute existing before the 
Uruguay Round Agreements Act (“URAA”), the following: (1) Com- 
merce’s finding of related parties as contrary to the statute or, alterna- 
tively, as unsupported by substantial evidence, and (2) the agency’s use 
of “best information available” (“BIA”) in the calculation of Ta Chen’s 
dumping margin. 


FACTS 

On December 30, 1992, Commerce concluded that certain welded 
stainless steel pipe from Taiwan was being sold in the United States at 
less than fair value and published the order imposing antidumping du- 
ties on those imports. Certain Welded Stainless Steel Pipe from Taiwan, 
57 Fed. Reg. 62,300 (Dep’t Comm. 1992) (amd’d final determ. and or- 
der). In December of 1993 and 1994, pursuant to 19 C.FR. § 353.22(a) 
(1993), Ta Chen requested an administrative review covering the peri- 
ods June 1992 through November 1993 (first review) and December 
1993 through November 1994 (second review), respectively. Request for 
Admin. Rev. (Dec. 16, 1993), PR. Doc. 1-2; Request for Admin. Rev. (Dec. 
12, 1994), PR. Doc. 2-2.! 

Commerce issued its original questionnaire in the first review to Ta 
Chen on March 16, 1994, requesting data on Ta Chen’s US. sales to re- 


1 Citations to the record are as follows: “PR. Doc. 1-__” and “C.R. Doc. 1-__” refer to documents in the first review 
public and confidential records, respectively. Likewise, “PR. Doc. 2-__” and “C.R. Doc. 2-__” refer to documents in the 
second review public and confidential records, respectively. 
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lated companies to be provided separately from sales to unrelated com- 
panies. First Review Original Quest., at 32, PR. Doc. 1-8, DOC App., 
Tab 3, at 4. The Department included the statutory standard for related- 
ness, 19 U.S.C. § 1677(13) (1988), and stated that companies would gen- 
erally be considered related based on stock ownership or common board 
membership. Id. at 32 & App. 2, DOC App., Tab 3, at 4-5. In the narra- 
tive section of its questionnaire response, Ta Chen responded that “all 
products sold in the US. are to unrelated customers.” First Review 
Quest. Resp. (May 18, 1994), at 20, C. R. Doc. 1-1. Ta Chen also sub- 
mitted as an exhibit a list of its U.S. customers, which included Sun 
Stainless Steel, Inc. (“Sun”) but did not identify San Shing Hardware 
Works, USA (“San Shing”). Jd. at 117, DOC App., Tab 1, at 3. Finally, Ta 
Chen noted that its wholly-owned subsidiary in the United States, Ta 
Chen International (“TCI”), facilitated the importation and sales of Ta 
Chen’s products. Id. at 2-5. 

In July 1994, petitioners for the first time raised allegations that Ta 
Chen was related to certain U.S. customers, including Sun, and that San 
Shing’s d/b/aas Sun also raised concerns of relatedness. Letter re: Unre- 
ported Sales (July 18, 1994), C.R. Doc. 1-5, DOC App., Tab 2, at 1. One 
year later petitioners alleged a continuing failure on the part of Ta Chen 
to report completely and accurately its sales to related parties, and 
urged the Department accordingly to reject Ta Chen’s sales data. See 
Letter re: False Reporting of Unrelated Sales (July 12, 1995), C.R. Doc. 
1-18, DOC App., Tab 5. Throughout its submissions during the first re- 
view, Ta Chen sought to substantiate its assertions that the company 
was not related either toSan Shing or Sun. See, e.g., Reply to Allegations 
of Unreported Sales (July 28, 1994), C.R. Doc. 1-9, Pl.’s App., Tab B; 
Comments re: Reporting of Unrelated Sales (Aug. 2, 1995), C.R. Doc. 
1-19, Pl.’s App., Tab K; Case Brief (Sept. 3, 1997), Pl.’s App., Tab R. 

For the second review, in the original questionnaire, Commerce re- 
quested Ta Chen to provide data on the company’s first U.S. sales to un- 
related customers, based on the statutory criteria for relatedness found 
in 19 US.C. § 1677(13), including control through common board mem- 
bership or stock ownership. See Second Review Original Quest. (Mar. 2, 
1995), at 7,32, App. 2, PR. Doc. 2-7. Ta Chen included in its May 1, 1995 
questionnaire response sales made to Sun. See Second Review Quest. 
Resp. (May 1, 1995), at Exh. 32, Pl.’s App., Tab D, at Exh. 32. Ta Chen 
repeated from its first review response that “all pipe sold in the US. are 
to unrelated customers.” Jd. at 25, Pl.’s App., Tab D, at 6. Again, Ta 
Chen identified TCI as a wholly-owned U.S. subsidiary that facilitated 
sales between Ta Chen and U.S. purchasers. Jd. at 3. In July of 1995, pe- 
titioners reasserted their claims of relatedness among Ta Chen, San 
Shing, and Sun. Letter re: Unrelated Party Sales (July 12, 1995), C.R. 
Doc. 2-1. As in the first review, Ta Chen consistently maintained in each 
of its second review submissions that San Shing and Sun were not re- 
lated to Ta Chen. See, e.g., Reply to Allegations of Unrelated Party Sales 
(Aug. 2, 1995), C.R. Doc. 2-3; Supp. Quest. Resp. (Dec. 31, 1996), at 
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37-39, Exh. 19, Pl.’s App., Tab L, at 2-4, Exh. 19; Case Brief, Pl.’s App., 
Tab R. 

In February of 1996, at Ta Chen’s request, the Department com- 
menced the third administrative review, covering the period December 
1994 through November 1995.2 Certain Welded Stainless Steel Pipe 
From Taiwan, 62 Fed. Reg. 1435, 1435 (Dep’t Comm. 1997) (prelim. 
admin. rev.). In one of the supplemental questionnaires for that review, 
after having become more familiar with the issues from the ongoing two 
reviews, Commerce specifically requested Ta Chen to detail its relation- 
ship with Sun and a company that Ta Chen identified as San Shing. See 
Third Review Supp. Quest. Resp. (Nov. 12, 1996), at 34 (Field 14.0), C.R. 
Doc. 1-22, DOC App., Tab 7, at 4. Ta Chen’s supplemental questionnaire 
response, which was included in the record for the first two reviews in 
December 1996 at Commerce’s request, detailed various connections 
between Ta Chen, San Shing and Sun, none of which suggested an own- 
ership interest by Ta Chen in the others. See PR. Doc. 1-69; PR. Doc. 
2-17; Final Results, 64 Fed. Reg. at 33,244. Commerce asked further de- 
tailed questions regarding the extent of Ta Chen’s relationship with San 
Shing and Sun in the third review second supplemental questionnaire, 
the response to which Ta Chen placed on the record of these reviews in 
January of 1997. See Filing of Third Review Submission (Jan. 31, 1997), 
at 3-6, C.R. Docs. 1-23, 2-6, Pl.’s App., Tab M, at 3-6. 

Commerce issued the preliminary results in the first and second re- 
views simultaneously in May 1997. Certain Welded Stainless Steel Pipe 
from Taiwan, 62 Fed. Reg. 26,776 (Dep’t Comm. 1997) [hereinafter 
“Preliminary Results”). The Department preliminarily determined 
that the use of BIA was appropriate because Ta Chen had not disclosed 
its relationships with certain U.S. customers and had failed to report 
properly U.S. sales to related parties. Jd. at 26,777. In the Final Results, 
also issued jointly for both reviews, Commerce confirmed its finding 
that Ta Chen was related to San Shing and Sun under 19 US.C. 
§ 1677(13). 64 Fed. Reg. at 33,244-59. In particular, the Department 
identified the following factors in support of its conclusion: 


¢ San Shing and Sun were both established by current or former 
managers and officers of Ta Chen 


San Shing and Sun were staffed entirely by current or former 
Ta Chen employees, including sales and clerical personnel 
San Shing and Sun distributed only Ta Chen products in the 
United States 

Ta Chen had control of San Shing’s and Sun’s bank accounts, 
with authority to sign checks issued by them 


Ta Chen had physical custody of San Shing’s and Sun’s check- 
signing stamps 


2 The third administrative review, evaluated under the URAA, concluded in 1997 and has been reviewed by the court 
in Ta Chen Stainless Steel Pipe, Ltd. v. United States, No. 97-08-01344, 1999 WL 10001194 (Ct. Int’l Trade Oct. 28, 


1999), and Ta Chen Stainless Steel Pipe, Ltd. v. United States, No. 97-08-01344, 2000 WL 1225799 (Ct. Int’l Trade Aug. 
25, 2000). 
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San Shing and Sun had pledged their assets to secure a bank 

loan for Ta Chen International, a wholly-owned U.S. subsidiary 

of Ta Chen 

Ta Chen had full-time and unfettered access to San Shing’s and 

Sun’s computerized accounting records 

Ta Chen’s president owned the property housing San Shing 

and Sun 

Ta Chen’s president negotiated the prices at which Ta Chen 

products would subsequently be sold by San Shing and Sun 
Id. at 33,256. Ta Chen’s failure to identify the companies as related and 
accurately report the requested data on a related-party basis rendered a 
significant portion of the sales data unreliable. Id. at 33,264-65. Accord- 
ingly, the Department concluded that Ta Chen had effectively impeded 
the progress of the reviews and failed to act to the best of its ability, 
thereby warranting the use of total adverse BIA in the calculation of Ta 
Chen’s dumping margins. Id. at 33,267. 


JURISDICTION AND STANDARD OF REVIEW 
The court has jurisdiction pursuant to 28 U.S.C. § 1581(c) (1994). In 
reviewing final determinations in antidumping duty investigations, the 
court will hold unlawful those agency determinations which are “un- 
supported by substantial evidence on the record, or otherwise not in ac- 
cordance with law.” 19 U.S.C. § 1516a(b)(1)(B)(i). 


DISCUSSION 

Under the pre-URAA statute, dumping margins are calculated as “an 
amount equal to the amount by which the foreign market value exceeds 
the United States price for the merchandise” subject to investigation or 
review. 19 U.S.C. § 1673 (1988). Because U.S. price is based on the trans- 
action between arespondent anda U.S. purchaser, 19 U.S.C. § 1677a, re- 
spondents may be able to manipulate the U.S. price to be calculated by 
the Department and thereby lower their dumping margins by selling a 
subject product toa related U.S. company at a price above what would be 
charged to an unrelated end-user. Cf Aimcor, Ala. Silicon, Inc. v. United 
States, 18 CIT 1106, 1109-10, 871 F Supp. 455, 458-59 (1994) (recogniz- 
ing risks of price distortions in transactions between related parties). In 
recognition of this possibility, the statute permits the Department, un- 
der certain conditions, to consider the respondent and its related US. 
company collectively as the “exporter” when determining the price at 


which the subject merchandise is sold by the exporter to a U.S. purchas- 
er: 


For the purpose of determining United States price, the term “ex- 
porter” includes the person by whom or for whose account the mer- 
chandise is imported into the United States if— 
(A) such person is the agent or principal of the exporter, 
manufacturer, or producer; 
(B) such person owns or controls, directly or indirectly, 
through stock ownership or control or otherwise, any interest 
in the business of the exporter, manufacturer, or producer; 
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(C) the exporter, manufacturer, or producer owns or con- 
trols, directly or indirectly, through stock ownership or control 
or otherwise, any interest in any business conducted by such 
person; or 

(D) any person or persons, jointly or severally, directly or in- 
directly, through stock ownership or control or otherwise, own 
or control in the aggregate 20 percent or more of the voting 
power or control in the business carried on by the person by 
whom or for whose account the merchandise is imported into 
the United States, and also 20 percent or more of such power or 
control in the business of the exporter, manufacturer, or pro- 
ducer. 


19 US.C. § 1677(13) (emphasis added). 


A. Importers and Non-Importers as Related Parties 


Plaintiffs initial statutory argument challenges the Department’s 
authority to examine the relationship of Ta Chen to San Shing and Sun 
under the terms of the pre-URAA relatedness provision. Section 
1677(13) permits a related party to be considered an “exporter” collec- 
tively with a respondent only if the related party meets the threshold re- 
quirement that it is the “party by whom or for whose account the 
merchandise is imported.” 19 U.S.C. § 1677(13). For those shipments 
where San Shing and Sun are not importers of the subject merchandise, 
i.e., the pipe is not imported by either company or for their accounts,®Ta 
Chen argues that Commerce may not determine that the two companies 
are related to Ta Chen, and therefore, may not use the two companies’ 
prices as exporters’ prices. Therefore, under Ta Chen’s reasoning, the 
pre-URAA statute precludes a related party inquiry as between an ex- 
porter and a non-importer, notwithstanding any possible “control” Ta 
Chen may have over San Shing and Sun, as identified in subsections (A) 
through (D) of section 1677(13). 

In its final determination, Commerce failed to respond to this argu- 
ment. The Department addresses solely plaintiff's arguments relating 
to the consideration of non-equity factors in evaluating relatedness be- 
tween respondents and U.S. importers and purchasers (discussed infra). 
Compare Final Results, 64 Fed. Reg. at 33,244-45 (Ta Chen’s argument 
regarding applicability of related party provision to non-importers) 
with id. at 33,250-52 (Commerce’s response to arguments raised by in- 
terested parties). Although Commerce attempts to address plaintiff's 
argument in its brief on appeal, the agency’s “post hoc rationalizations” 


3 Ta Chen indicates that TCI “was almost always indicated as the U.S. importer” in its questionnaire response, and 
that this argument only applies where that is the case. P1.’s Br. at 10. It appears from the record that although TCI is 
most often the importer of record, Sun is occasionally identified as the customer and the importer. See, e.g., Second 
Review Supp. Quest. Response (Dec. 31, 1996), at 307 (lines 1450, 1900, 2050), Pl.’s App., Tab L, at 307; First Review 
Quest. Resp. (Section C-1 Computer Printout) (May 18, 1994), at lines 514-18, C.R. Doc. 1-1. Obviously, in those 
instances, Ta Chen’s “importer” argument is inapplicable. 
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cannot support its determination.* Burlington Truck Lines, Inc. v. 
United States, 371 U.S. 156, 168 (1962). “The grounds upon which an 
administrative order must be judged are those upon which the record 
discloses that its action was based.” SEC v. Chenery Corp., 318 US. 80, 
87 (1943). Therefore, on remand, Commerce first must clarify whether 
San Shing and Sun qualify as importers. If they are deemed non-import- 
ers, Commerce must then consider the extent to which non-importers 
may qualify as persons “for whose account the merchandise is imported 


into the United States,” and whether San Shing and Sun do in fact 
constitute such persons.° 


B. Interest 


1. Financial and Non-financial Criteria 


Plaintiff's second statutory argument challenges Commerce’s finding 
of relatedness on the ground that the Department, contrary to the “any 
interest” language of the pre-URAA relatedness provision, 19 U.S.C. 
§ 1677(13), failed to identify an equity interest on the part of Ta Chen in 
either San Shing or Sun. The court has rejected two previous attempts 
to place such a restrictive reading on section 1677(13). In E.J. DuPont de 
Nemours & Co. v. United States, 17 CIT 1266, 1278-80, 841 F Supp. 
1237, 1247-48 (1993), and Sugiyama Chain Co. v. United States, 18 CIT 
423, 432-33, 852 F Supp. 1103, 1112 (1994), Commerce had determined 
respondents to be related to U.S. companies under 19 U.S.C. § 1677(13) 
based on, inter alia, one company’s provision of the other’s start-up cap- 
ital, common directors, and common management. See DuPont, 841 F. 


Supp. at 1247; Sugiyama, 852 F Supp. at 1112. In Sugiyama, the De- 


41n any event, the Department’s argument in its brief is circular and uninformative. The essence of the agency’s 
response is as follows: “Because Commerce found Ta Chen to be related to San Shing and Sun * * * these entities are 
also considered the importer within the meaning of section 1677(13) of the Act.” DOC Br. at 16. Ta Chen’s argument, 
however, is that because only an importer may be considered related under 19 U.S.C. § 1677(13), the Department must 
first determine whether San Shing and Sun are importers before concluding that they are related. To suggest, as the 
Department does, that the status of San Shing and Sun as importers follows from their relatedness to Ta Chen does not 
answer whether and how San Shing and Sun qualify as “person|s| by whom or for whose account the merchandise is 
imported into the United States * * *.” 19 U.S.C. § 1677(13). 

Following its inverted reasoning, Commerce further fails to address sufficiently an agency determination cited by 
plaintiff that is directly on point. In Certain Small Business Telephone Systems and Subassemblies Thereof from Korea, 
54 Fed. Reg. 53,141 (Dep’t Comm. 1989) (final determ.), the Department appears to have employed the approach now 
proposed by Ta Chen. In that case GST (the respondent), “partially owned” by Siemens AG, owned a “small interest” in 
EIS (the US. importer). EIS had made sales during the POI toSIS, a wholly owned subsidiary of Siemens AG. Petition- 
er had argued that sales between EIS and SIS should be excluded from the margin calculations because they were re- 
lated parties. In rejecting petitioner’s argument, Commerce noted that a person may be an “exporter” under 19 U.S.C 
§ 1677(13) “if, inter alia, that person is someone by whom or for whose account the merchandise is imported into the 
United States.” 54 Fed. Reg. at 53,151. Because “SIS | was] neither the importer nor the person for whose account the 
merchandise | was| imported,” the Department concluded that EIS and SIS could not be related parties, and that the 
sales from EIS to SIS should therefore be included in margin calculations. Jd. When addressing this issue on remand, 
Commerce must explain what new facts and/or legal interpretations in the present determination warrant a different 
conclusion from that drawn in Small Business Telephones. See Hussey Copper, Ltd. v. United States, 17 CIT 993, 997, 
834 F. Supp. 413, 418 (1993) (quoting Citrosuco Paulista, S.A. v. United States, 12 CIT 1196, 1209, 704 F. Supp. 1075, 


1088 (1988)) (“It is ‘a general rule that an agency must either conform itself to its prior decisions or explain the reasons 
for its departure. * * *’”). 


» The court recognizes that “the Chenery doctrine is not applied inflexibly.” Fleshman v. West, 138 F.3d 1429, 1433 
(Fed. Cir. 1998) (citing, inter alia, Koyo Seiko Co. v. United States, 95 F.3d 1094, 1099-1102 (Fed. Cir. 1996)). Neverthe- 
less, remand is necessary in this case to allow the agency to make the policy judgments inherent in construing and 
applying an ambiguous statutory provision. Cf. Koyo Seiko, 95 F.3d at 1101 (refusing to remand where plain language of 
statute “compel|led|” conclusion and therefore did not require exercise of agency discretion); Heveafil Sdn. Bhd. v. 
United States, No. 97-04-00659, 1999 WL 507621, at *4 (Ct. Int’l Trade July 14, 1999) (plain language of statute ren- 
ders remand unnecessary). Such expertise and policymaking is particularly relevant here, where the agency must in- 
terpret the phrase “for whose account the merchandise is imported” in light of the need to base U.S. price on sales to 
unrelated purchasers and calculate dumping margins “as accurately as possible.” NT'N Bearing Corp. v. United States, 
74 F.3d 1204, 1208 (Fed. Cir. 1995) (quoting Rhone-Poulenc v. United States, 899 F.2d 1185, 1191 (Fed. Cir. 1990)) 
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partment had not even identified equity ownership as a relevant criteri- 
on in its relatedness determination. 852 F. Supp. at 1112 (citing Roller 
Chain, Other than Bicycle, From Japan, 57 Fed. Reg. 43,697, 43,701 
(Dep’t Comm. 1992) (final admin. rev.)). On appeal, the interested par- 
ties in each case claimed that Commerce had impermissibly examined 
non-financial criteria in support of its relatedness findings. See DuPont, 
841 F Supp. at 1248; Sugiyama, 852 F Supp. at 1112. In both instances 
the court upheld the factors considered by the Department as consistent 
with the guidelines of 19 U.S.C. § 1677(13). See DuPont, 841 F Supp. at 
1248; Sugiyama, 852 F Supp. at 1112. Having previously held that Com- 
merce is permitted under the pre-URAA statute to consider factors be- 
yond those that establish a simple financial interest, the court rejects Ta 
Chen’s invitation to revisit the issue by imposing an unduly restrictive 
definition upon the term “interest” in 19 U.S.C. § 1677(13). 


2. Past Practice 


Although the statute authorizes the Department to examine factors 
other than equity ownership when evaluating the relatedness of compa- 
nies, Commerce’s exclusive reliance on factors beyond ownership to 
support its related party finding in this case cannot be sustained be- 
cause it is inconsistent with Department’s pre-URAA practice. The 
court highlighted this inconsistency in Queen’s Flowers de Colombia v. 

Jnited States, 21 CIT 968, 975-78, 981 F Supp. 617, 624-27 (1997), in 
which Commerce tried to substantiate its finding of relatedness by ref- 
erence to such non-financial factors. The court found the agency’s refer- 
ence to factors other than ownership interests to contradict directly two 
earlier Commerce determinations. First, the court noted that in Fresh 
Cut Roses from Ecuador, 60 Fed. Reg. 7019, 7040 (Dep’t Comm. 1995) 
(final determ.), Commerce had specifically rejected “[p]etitioner’s argu- 
ments concerning interlocking shareholders, shifting of production, 
possibility of price manipulation, and control of production and sales,” 
because such factors were considered in the collapsing analysis only af- 
ter arelated party finding had already been made. Queen’s Flowers, 981 
F. Supp. at 625 (quoting Fresh Cut Roses, 60 Fed. Reg. at 7040). Also 
cited by the Queen’s Flowers court as evidence of Department practice 
was Disposable Pocket Lighters from Thailand, 60 Fed. Reg. 14,263 


(Dep’t Comm. 1995) (final determ.), in which the Department reasoned 
as follows: 


We note that the Department only collapses sales under section 
773(13) of the statute if the parties are related. Since Thai Merry 
has no ownership interest in TMHK, the Department [finds the 
companies not to be related and therefore] has not considered 


©The Department only identified the existence of two common directors and Sugiyama’s provision of 60% of the 
other company’s start-up capital as bases for its finding of relatedness. Roller Chain, 57 Fed. Reg. at 43,701. Plaintiff 
incorrectly characterizes this second factor as a 60% ownership interest by Sugiyama in the other company. P1.’s Br. at 
20 n.16. Providing 60% of a company’s start-up capital does not necessarily correlate to a 60% equity ownership inter 
est. Furthermore, the fact that the Department expressly relied on the start-up capital instead of any equity ownership 
that may have been exchanged therefor, indicates that the agency’s basis was the actual provision of the start-up funds 
rather than equity ownership, as plaintiff suggests 
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TMHK’s sales to the United States for purposes of calculating the 
margin. 


Id. at 14,268.7 The court therefore remanded the case to allow Com- 
merce an opportunity to provide a reasoned explanation for the appar- 
ent change in agency practice. Queen’s Flowers, 981 F. Supp. at 626-27. 

The Department notably fails to respond in its brief to plaintiff's chal- 
lenge based on Queen’s Flowers, discussing neither the applicability of 
Queen’s Flowers nor any subsequent agency determinations that would 
suggest a deliberative reconsideration of the role of non-ownership fac- 
tors under the pre-URAA relatedness provision.® Commerce seeks to 
rely on Sugiyama, 852 F. Supp. 1103, and DuPont, 841 F. Supp. 1237, 
and the agency determinations underlying those cases as upheld by the 
court, to establish its practice of considering non-ownership factors. As 
observed by the court in Queen’s Flowers, however, such reliance is mis- 
placed because those cases predate the determinations in Fresh Cut 
Roses and Disposable Pocket Lighters, and therefore, cannot support a 
claim of a current practice of basing a related party finding on non-own- 
ership factors pursuant to the pre-URAA statute.? See Queen’s Flowers, 
981 F. Supp. at 626. For the same reason, the agency’s citations to Cer- 
tain Residential Door Locks, 54 Fed. Reg. 53,153 (Dep’t Comm. 1989) 
(final determ.) and Portable Electric Typewriters from Japan, 48 Fed. 
Reg. 7768, 7770 (Dep’t Comm. 1983) (final admin. rev.) are unavailing. !° 
Commerce must therefore explain why it now believes, contrary to its 
conclusions in Fresh Cut Roses and Disposable Pocket Lighters, that it 


7 Commerce acknowledges that it “refused to consider control factors” in Disposable Pocket Lighters, but argues 
that other cases that it cites are more indicative of Commerce's practice. DOC Br. at 23 n.17. As discussed infra, those 
other cases do not relieve Commerce of the burden of explaining its change in policy between Disposable Pocket Light- 
ers and the present determination. 

8 Although the court ordered a remand in Queen’s Flowers for Commerce to explain its possibly new practice of con- 
sidering non-financial factors in making related party findings, the Department never formulated such an explanation 
because the case was dismissed before issuance of the Remand Redetermination. See Queen’s Flowers de Colombia v. 


United States, No. 96-08-01921 (Ct. Int’l Trade May 28, 1999) (order dismissing case because of settlement agree- 
ment). 


2Theone contemporaneous case cited by the Department as support for its consideration of non-equity factors is Oil 
Country Tubular Goods, 60 Fed. Reg. 33,539, 33,544 (Dep’t Comm. 1995) (final determ.), cited in Final Results, 64 Fed. 
Reg. at 33,251. Commerce appears to have considered factors beyond ownership when evaluating the possible related- 
ness of the companies at issue in OCTG and found such factors insufficient for a related party finding, although its 
conclusion rested, at least in part, on the observation that “there is no proof of any stock ownership between the compa- 
nies.” Id. See also id. (“Finally, we also note that the petitioners have shown, and we have found, no ownership between 
the parties.”). Whatever support this decision may provide to confirm Commerce's arguably more recent practice of 
evaluating non-ownership factors, even in the absence of equity ownership, the agency may not rely on this sole deter- 
mination to refute the clear contrary conclusions in the determinations cited in the text. Where an agency determina- 
tion deviates from practice without acknowledgement of and a reasoned explanation for the change in policy, such de- 
termination may not serve as the justification for subsequent departures from that past practice. See TransCanada 
Pipelines, Ltd. v. FERC, 24 F.3d 305, 309 (D.C. Cir. 1994) (citing Professional Airways Sys. v. FLRA, 809 F.2d 855, 860 
(D.C. Cir. 1987)); Hatch v. FERC, 654 F.2d 825, 834 (D.C. Cir. 1981). At best, Commerce's rationale in OCTG, without 


explicitly stating a change in policy, merely reveals the agency to have been acting inconsistently well before the De- 
partment articulated its rationale in the determination under review. 


10 Prior determinations in the same time period as Residential Door Locks and Portable Electric Typewriters also 
suggest that Commerce’s purportedly pre-existing practice of basing related party findings, in part, on non-ownership 
criteria was not as consistent as the agency claims. See, e.g., Certain Forged Steel Crankshafts from Japan, 52 Fed. Reg 
36,984, 36,985 (Dep’t Comm. 1987) (final determ.) (rejecting petitioner's claims of relatedness because “Department 
policy has been not to consider parties to be related within the meaning of 771(13)(C) of the Act if the ownership inter- 
est of one party in the other is less than five percent”); Portland Hydraulic Cement from Japan, 48 Fed. Reg. 41,059, 
41,061 (Dep't Comm. 1983) (final determ.) (“Where one party retains less than a 5 percent interest in another party, 


the practice of the Department has been not to consider those parties as related within the meaning of section 771(13) 
of the Act.”). 
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should examine the relevance of non-equity factors in its relatedness de- 
terminations governed by the pre-URAA statute.!! 

Furthermore, agency practice reveals that, whatever may have been 
the conflicting agency positions with regard to the use of non-ownership 
factors to support related party findings where equity ownership did ex- 
ist, the Department has never permitted such “control factors” on their 
own to establish relatedness under pre-URAA law.!? The Department 
has taken the position in the past, at the agency level and before this 
court, that it is not required to consider factors other than ownership 
when evaluatingrelatedness. In Television Receiving Sets, Monochrome 
and Color, from Japan, 46 Fed. Reg. 30,163, 30,164 (Dep’t Comm. 1981) 
(final admin. rev.), Commerce found companies not be related because 
“there [was] no known equity interest” of one company in the others. 
On appeal, petitioners argued that notwithstanding the absence of equi- 
ty ownership, the companies were related based on the Japanese keiret- 
su system, which produced effects akin to those of equity-based 
relationships. See Zenith Radio Corp. v. United States, 9 CIT 110, 113, 
606 F. Supp. 695, 699 (1985), aff'd, 783 F2d 184 (Fed. Cir. 1986). The 
court upheld the Department’s refusal to consider factors other than eq- 
uity ownership when making a related party finding, finding that such 
consideration was “not required of the ITA by law.” Jd., 9 CIT at 114, €06 
F Supp. at 700. In subsequent determinations, Commerce rejected par- 
ties’ attempts to establish relatedness in the absence of ownership, rely- 
ing on Zenith as support for its refusal to consider non-ownership 
factors such as the keiretsu system (again), Television Receiving Sets, 
Monochrome and Color, from Japan, 50 Fed. Reg. 24,278, 24,280 (Dep’t 
Comm. 1985) (final admin. rev.), and “financial inter-dependencies, in- 
ter-locking and coordinated directors and officers, and de facto opera- 
tion.” Cellular Mobile Telephones and Subassemblies from Japan, 54 
Fed. Reg. 48,011, 48,016 (Dep’t Comm. 1989) (final admin. rev.). 

This refusal on the part of the Department had an ineluctable policy 
corollary, namely, that non-ownership factors on their own could not es- 
tablish relatedness. If such factors could have sustained a related party 
finding in the absence of equity ownership, then the agency’s reasoned 


11 In contrast to the pre-URAA related party provision, the URAA expressly contemplates consideration of non- 
ownership factors in the identification of “affiliated persons.” See 19 U.S.C. § 1677(33) (1994). The Statement of Ad- 
ministrative Action further clarifies that determining relatedness under the URAA by focusing exclusively on stock 
ownership is too simplistic: 


“[Cjontrol” exists if one person is legally or operationally in a position to exercise restraint or direction over anoth- 
er person. The Administration believes that including control in the definition of “affiliated” will permit a more 
sophisticated analysis which better reflects the realities of the marketplace. 
The traditional focus on control through stock ownership fails to address adequately modern business arrange- 
ments, which often find one firm “operationally in a position to exercise restraint or direction” over another even 
in the absence of an equity relationship. A company may be in a position to exercise restraint or direction, for exam- 
ple, through corporate or family groupings, franchises or joint venture agreements, debt financing, or close suppli- 
er relationships in which the supplier or buyer becomes reliant upon the other. 
H.R. Rep. 103-826(1), at 838, reprinted in, 1994 U.S.C.C.A.N. 4040, 4174-75. Notwithstanding this congressional sanc- 
tion for considering non-ownership factors under the new statute, and the agency’s recent reasonable interpretations 
of the “affiliated persons” provision, see Mitsubishi Heavy Indus., Ltd. v. United States, 54 F. Supp. 2d 1183, 1190-91 
(Ct. Int’l Trade 1999); Ferro Union, Inc. v. United States, 44 F. Supp. 2d 1310, 1322-27 (Ct. Int’l Trade 1999), Com- 
merce has not yet explained why such a practice is appropriate under the former statute. 


12 Asthe agency acknowledges, “it is true that Commerce had not previously based a related party finding exclusive- 
ly upon the grounds of |non-ownership based] control * * *.” DOC Br. at 24 (emphasis in original) 
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response to parties arguing for relatedness (as in the above determina- 
tions) could not have logically rested with the observation that owner- 
ship did not exist between the relevant companies, because the lack of 
equity ownership would not have been dispositive. Rather, the agency 
would have been required to evaluate parties’ arguments regarding 
non-ownership criteria before determining that relatedness had not 
been established. By not undertaking such an evaluation and instead re- 
sponding definitively to parties’ relatedness arguments simply with evi- 
dence of no ownership, Commerce effectuated a policy of finding no 
relatedness unless evidence revealed concurrent equity ownership. On 
remand, therefore, Commerce must also identify the reasons for now 
considering non-equity factors to serve in certain cases as the exclusive 
factors supporting a related party finding under pre-URAA law. 

In an attempt to salvage its determination before the court, the De- 
partment suggests that the court uphold the related party finding, not- 
withstanding the change in agency practice, based on the agency’s 
explanation in the Final Results as to why such a finding is reasonable in 
this case. DOC Br. at 27 n.21. The purpose of requiring agencies to artic- 
ulate clearly departures from past practice and to provide reasoned ex- 
planations for such departures is “‘to prevent the agency itself from 
significantly changing [its] policies without conscious awareness of, and 
consideration of the need for, change * * *. If an administrative agency 
decides to depart significantly from its own precedent, it must confront 
the issue squarely and explain why the departure is reasonable.” Davi- 
la-Bardales v. INS, 27 F.3d 1, 5 (1st Cir. 1994) (citations omitted). Ac- 
knowledgment by the agency that it is changing its practice is thus an 
integral component of any acceptable explanation justifying the new 
policy in order to ensure that the agency’s “standards are being deliber- 
ately changed, not casually ignored * * *.” Greater Boston Televesion 
Corp. v. FCC, 444 F2d 841, 852 (D.C. Cir. 1970), cert. denied, 403 U.S. 923 
(1971). Otherwise, “|w]ithout any explicit recognition by the [Depart- 
ment] that the standard has been changed, or any attempt to forthright- 
ly distinguish or outrightly reject apparently inconsistent precedent, we 
are left with no guideposts for determining the consistency of adminis- 
trative action in similar cases, or for accurately predicting future action 
by the [Department].” Hatch, 654 F.2d at 834-35 (footnote omitted). In 
light of these principles, the court declines Commerce’s suggestion to 
recognize the rationale provided in the Final Results as a sufficient ex- 
planation for the Department’s change in practice where such rationale, 
rather than acknowledging the policy change, attempts to argue that it 
is consistent with past practice. This type of explanation does not qualify 
as “a reasoned analysis for the change” in policy. Motor Vehicle Mfrs. 
Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 42 (1983). 


CONCLUSION 
The court remands the determination because of Commerce’s inade- 


quate reasoning in concluding that Ta Chen and San Shing and Sun are 
related parties. On remand Commerce shall (1) respond to Ta Chen’s ar- 
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gument by clarifying the extent to which San Shing and Sun, if they are 
non-importers, qualify as parties “by whom or for whose account the 
merchandise is imported into the United States”; (2) discuss the reasons 
for changing its pre-URAA practice in considering non-equity factors in 
its related party analysis, and in particular, explain the rationale behind 
the new policy of determining that parties may be related based exclu- 
sively on non-equity factors, in the absence of ownership between the 
relevant companies; and (3) determine, based on the preceding remand 
analyses, whether San Shing and Sun are related parties to Ta Chen 
pursuant to 19 U.S.C. § 1677(13) (1988). Because the Department’s im- 
position of BIA was based on its related party finding, see Final Results, 
64 Fed. Reg. at 33,264-65, and the Department will effectively under- 
take a new related party analysis upon remand, the court does not ad- 
dress now plaintiff's arguments challenging the substantial evidence 
underlying the agency’s related party conclusion and the agency’s con- 
sequent resort to BIA. Those arguments may be incorporated or re-sub- 


mitted, if necessary, in the parties’ comments on the Department’s 
remand results. 


(Slip Op. 01-102) 
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OPINION 


RESTANI, Judge: Far Eastern Textile Ltd. (“Far Eastern”), respondent 
in the underlying investigation, moves for judgment on the agency re- 
cord pursuant to USCIT Rule 56.2. At issue is the final determination of 
the International Trade Commission (the “Commission”) in Certain 
Polyester Staple Fiber from Korea and Taiwan, USITC Pub. 3300, Inv. 
Nos. 731-TA-825 to 826 (final) (May 2000), List 2, C.R. Doc. 224 [here- 
inafter “Final Determination”). Far Eastern contests the Commission’s 
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affirmative material injury determination by arguing that its finding of 
substantial competition between the foreign imports and the domestic 
like product (1) is based on data that was misreported by petitioners and 
(2) is not supported by substantial evidence given dissimilarities among 
the types of polyester staple fiber (“PSF”). Far Eastern also contests the 
Commission’s determination of price depression. 


JURISDICTION AND STANDARD OF REVIEW 


This Court has jurisdiction pursuant to 28 U.S.C. § 1581(c) (1994). 
The Court will uphold the Commission’s determination in antidumping 
investigations unless it is “unsupported by substantial evidence in the 


administrative record or is otherwise not in accordance with law.” 19 
US.C. § 1516a(a)(2)(B)(i). 


FACTUAL AND PROCEDURAL BACKGROUND 


On April 2, 1999, E.I. DuPont de Nemours; Arteva Specialties S.a.r.l., 
d/b/a KoSa (“KoSa”); Nan Ya Plastics Corp., America (“Nan Ya”)!; Wel- 
Iman, Inc.; and Intercontinental Polymers, Inc., filed a petition with the 
Commission and the Department of Commerce (“Commerce”) alleging 
that imports of PSF from the Republic of Korea and Taiwan are being, or 
are likely to be, sold in the United States at less than fair value 
(“LTFV”), and that such imports are both materially injuring and 
threatening further material injury to an industry in the United States. 
See Certain Polyester Staple Fiber From the Republic of Korea and Tai- 
wan, 64 Fed. Reg. 23,053 (Dep’t Comm. 1999) (init. antidumping in- 


vest.).2 The Commission instituted investigations effective the same 
date. 

In May of 1999, the Commission preliminarily determined that an in- 
dustry in the United States is “materially injured” by reason of less- 
than-fair-value imports of PSF from Korea and Taiwan. Preliminary 
Determination at 1. The Commission had considered whether certain 
types of PSK specifically “low-melt fiber,”* “conjugate fiber,”4 “fiber 


1 Nan Ya Plastics was not a petitioner in the investigation involving Taiwan. In a letter dated May 4, 1999, Nan Ya 
Plastics also withdrew as a petitioner in the investigation involving Korea. In the same letter, DuPont withdrew as a 
petitioner in the investigation involving Taiwan. See Certain Polyester Staple Fiber from Korea and Taiwan, USITC 
Pub. 3197, Inv. Nos. 731-TA-825 to 826 (prelim.) (May 1999), List 1, PR. Doc. 61, at 1 n.2 |hereinafter “Preliminary 
Determination”). 


: In the April 29, 1999 notice of initiation, Commerce's definition of the scope of the investigation reads in relevant 
P 
part as follows: 


Certain polyester staple fiber is defined as synthetic staple fibers, not carded, combed or otherwise processed for 
spinning, of polyesters measuring 3.3 decitex (3 denier, inclusive) or more in diameter. This merchandise is cut-to- 
lengths varying from one inch (25 mm) to five inches (127 mm). The merchandise * * * may be coated, usually with 


asilicon or other finish, or not coated. Certain polyester staple fiber is generally used as stuffing in sleeping bags, 
mattresses, ski jackets, comforters, cushions, pillows, and furniture. 


64 Fed. Reg. at 23,053. 
3«Low-melt” fiber is described as follows: 


a bicomponent fiber comprised of a polyester core and a sheath of copolymer polyester. Low melt is used to bind 

conventional polyester staple fibers together to form a nonwoven batt suitable for bulk uses such as furniture 

stuffing. When heated, the outer copolymer sheath melts at a lower temperature than its core or conventional poly- 

ester staple fibers, and the melted sheath acts as a glue, holding the polyester staple fibers together. 
Preliminary Determination at 6. 


4 “Conjugate” fiber is described as follows: 
Jug 
a bicomponent fiber, with two polyesters used to create a curled, or spiraled fiber. This spiral shape provides char- 
acteristics to the conjugate fiber similar to those that mechanical crimping gives to conventional polyester staple 
fiber. 


Preliminary Determination at 7-8. 
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made from recycled materials,” and so-called “regen” fiber,° should be 
defined as separate like products. Jd. at 5-11. The Commission found 
that there was one domestic like product coextensive with the scope of 
the investigations defined by Commerce, but indicated that it would re- 
visit the issue in the final phase of the investigation. Jd. at 11. 

On October 22, 1999, the Commission solicited comments from the 
parties on the draft producer, importer, purchaser, and foreign producer 
questionnaires. In its May 15, 2000 final determination, the Commis- 
sion determined that two separate domestic like products exist for mer- 
chandise covered by Commerce’s investigation, namely: (1) low-melt 
PSF and (2) all other types of PSF not specifically excluded (collectively 
designated “conventional PSF”). Final Determination at 3, 12. The 
Commission majority found low-melt fiber to be a domestic like product 
separate from the other polyester staple fibers, and issued negative ma- 
terial injury and threat determinations with respect to the domestic in- 
dustry producing low-melt PSE Final Determination at 6-9, 28-36.§ 

With respect to “conventional” fiber, however, the Commission issued 
an affirmative material injury determination. Final Determination at 
16-28. The Commission noted that for the purposes of the final phase of 
the investigation, “respondents no longer argue that regenerated fiber 
is a separate domestic like product.” Final Determination at 5 n.13. See 
also Letter from Stein Fibers, Ltd. to Commission (Feb. 8, 2000), List 2, 
C.R. Doc. 46. 

On May 25, 2000, Commerce published its antidumping duty order 
pursuant to the affirmative final determinations made by Commerce 


and the ITC. Certain Polyester Staple Fiber from Taiwan, 65 Fed. Reg. 
33,807 (Dep’t Comm. 2000). Far Eastern appeals the Commission’s final 
determinations of material injury.’ 


DISCUSSION 
I. Material Injury Analysis 


Under 19 U.S.C. § 1673d(b)(1), the Commission is charged with mak- 
ing “a final determination of whether * * * an industry in the United 
States (i) is materially injured, or (ii) is threatened with material injury 
* * * by reason of imports, or sales * * * for importation, of the [subject] 
merchandise.” Section 1677(7)(B)(i) specifies that the Commission in 
making its final material injury determination must consider the vol- 
ume of the subject imports, their effect on prices for the domestic like 
product, as well as their impact on domestic producers of the domestic 


° “Regen” fiber is described in detail in the discussion section. 


6 Accordingly, the scope of the antidumping duty orders was revised from that used in the investigations to exclude 
low-melt PSF. See Certain Polyester Staple Fiber from Korea and Taiwan, 65 Fed. Reg. 33,807 (Dep’t of Comm May 25, 
2000) (amd’d final determ.). 


‘Far Eastern does not on appeal dispute the Commission’s domestic like product determination. 
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like product.® Pursuant to 19 U.S.C. § 1677(7)(B)(ii), the Commission 
may also “consider such other economic factors as are relevant to the 
determination.” No single factor, however, is determinative and the 
Commission evaluates all relevant economic factors “within the context 
of the business cycle and conditions of competition that are distinctive 
to the affected industry.” 19 U.S.C. § 1677(7)(C). 

Far Eastern contests the Commission’s affirmative material injury 
determination by arguing that its general conclusion that foreign im- 
ports compete with the domestic like product (1) was based on “flawed” 
data regarding “regenerated fiber” and (2) was not supported by sub- 
stantial evidence. Far Eastern also contests the Commission’s finding 
that underselling by subject imports contributed to price depression. 


A. Reliance on Questionnaire Responses 


Far Eastern argues that the Commission unreasonably relied on 
“flawed” data reported by the domestic producers regarding their ship- 
ments of “regenerated fiber.”? Far Eastern’s contention that the data is 
“flawed” rests on the proposition that petitioners ignored part of the 
definition given by the Commission and reported as “regenerated fiber” 
what “admittedly”!° should have been classified as “residual PSE”! 
This alleged misreporting, Far Eastern concludes, resulted in distorted 
volume levels and skewed pricing comparisons that formed the basis for 
the Commission’s conclusion that there was substantial competition be- 
tween the subject imports and the domestic like product. Far Eastern Br. 
at 11. Far Eastern’s arguments lack merit. 


Far Eastern misconstrues the Commission’s definition of “regener- 
ated PSE” The category “regenerated fiber” was defined in the Com- 
mission’s instruction booklet as follows: 


polyester staple fiber produced primarily from waste polyester fi- 
bers but may also include other polyester waste products such as 
non-fiber polyester solids. It generally has inconsistent physical 
properties, such as irregular color, denier, staple length, and crimp 
court. It is generally sold without specifications, guarantees, or 
warranties of any kind. 


8 Before engaging in this analysis, however, the Commission must “cumulatively assess the volume and effect of im- 
ports of the subject merchandise from all countries with respect to which * * * petitions were filed * * * on the same day 
* * * ifsuch imports compete with each other and with domestic like products in the United States market.” 19 U.S.C 
§ 1677(7)(G)(i). Far Eastern does not directly challenge cumulation of dataon the foreign imports. Rather, it challenges 


the Commission’s finding that foreign imports compete with the domestic like product insofar as the finding underlies 
the ultimate material injury determination. 


9 Far Eastern also challenges the Final Determination on the ground that data reported by | | was found to have 
errors. The Commission noted in the Final Determination, however, that the errors were corrected pursuant to verifi- 
cation. Final Determination at 28, n.123; Verification Report (April 18, 2000) List 2,C.R. Doc. 232. Verifiable data were 
incorporated in the final staff report. Memorandum INV-X-087, List 2, C.R. Doc. 38, at VI-1 (hereinafter “Final Re- 
port”). Data that were ultimately unverifiable were clearly distinguished in the Final Report. See Final Report at V1-11 
to 18. In light of such clear distinctions, the court cannot accept Far Eastern’s contention that the Commission disre- 
garded accurate figures in favor of data known to be unverifiable. 


10 Far Eastern cites and the record reveals no evidence that the domestic industry “admitted” that the product it 
reported in the regenerated fiber category did not in fact meet the Commission’s definition of this term 


11 The designation “residual” PSF does not refer to a category defined in the questionnaires. Rather, “residual” PSF 
refers to what the Commission in the Final Determination labeled any conventional PSF (i.e., certain PSF excluding 
“low-melt” fiber) that did not satisfy the definition for either regenerated or conjugate fiber. 
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General Information, Instructions and Definitions for Commission 
Questionnaires, Inv. Nos. 731-TA-825 to 826 (final) at 4, Far Eastern 
Reply App., Tab 1, at 7 [hereinafter “Instructions”]. First, by its terms, 
the first sentence provides the only absolute requirement to meet the 
definition. Thus, producers were to report as “regenerated fiber” any 
PSF that primarily had been regenerated from waste polyester staple 
fiber itself or primarily was made from non-fiber (i.e., recycled) materi- 
als.!2 The evidence supports the finding that domestic producers did in 
fact manufacture PSF produced primarily from waste polyester fibers 
or other polyester waste products during the POI, and accurately re- 
ported this data to the Commission.!* See Letter to Jozlyn Kalchthaler 
from Petitioners, April 11, 2000, KoSa’s App., Tab 6. 

Second, Far Eastern ignores the use of the qualifier “generally” with 
respect to the latter parts of the definition. There is no support for the 
proposition that, in drafting definitions, the Commission is prohibited 
from including descriptive terms that indicate factors to be considered 
in completing the questionnaire. The use of qualifiers indicates that al- 
though the attributes that follow (e.g., inconsistent physical properties, 
irregular color) factor into whether a particular product can be deemed 
to fall within the definition, the lack of such an attribute would not nec- 
essarily eliminate a product from the category. This is not to say that the 
latter part of the definition is meaningless and can be ignored. Rather, it 
shows that for the purposes of the questionnaire, the category “regener- 
ated PSF” was intended to encompass what had been referred to in the 
preliminary determination as U.S. produced “recycled fiber” and Ko- 
rean “regen.” 

Far Eastern’s “flawed data” argument is essentially a belated attempt 
to convince the Commission that a separate category for “recycled PSF” 
should have been included in the questionnaire. In the preliminary 
phase of the investigations, the Commission had analyzed product dis- 
tinctions in four categories: “low-melt PSE” “conjugate PSK” “PSF 
made from recycled materials” and “regen PSE” !4 The distinction be- 
tween the latter two categories derived from an acknowledged differ- 
ence in inputs, rather than any inherent difference in physical 


composition, end-uses, or any other factor used in determining like 
product. !° 


9, " — . - ‘ os 
12 The Final Report clarified that certain PSF can be classified according to raw materials as follows: 
Staple fiber may be made from reacting ethylene glycol and either terephthalic acid or its methyl ester; if so pro- 
duced, it is termed virgin PSF. Staple fiber may also be made from recycled polyester, using either consumer waste, 
such as polyethylene terephthalate (PET) bottles, or industrial waste, such as polyester chips or spun tow; such 
fiber is known as regenerated, or recycled fiber. 
Final Report at I-4. 


13 The Final Report stated that “|pletitioners manufacture PSF from polyester waste material, including tow waste, 
f P i poly uding 
scraps, filaments, polyester film, and PET bottles.” Final Report at I-12 & n.35. The Final Report specified that | |.” Id. 
Far Eastern does not dispute these findings. 


14 The category “regen” was described in the Preliminary Determination as follows: 
gory “reg . 


Regen is made exclusively from recycled or regenerated materials, but is chemically identical to conventional poly- 
ester staple fiber. Asian producers of regen tend to be small firms, generally using inferior quality equipment. The 
resulting regen polyester staple fiber tends to be of a lower quality than conventional fiber; regen has uneven color- 
ation and inconsistent sizing and may contain large chips of unprocessed polyester. 

Preliminary Determination at 10. 


15 Thus, conjugate fiber can be produced from regenerated fiber or non-regenerated fiber. See Final Results at 22 
n.88. 
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Several respondents, not including Far Eastern, proposed definitions 
of “regenerated fiber,” “low-melt fiber,” and “conjugate fiber” to be in- 
cluded with the questionnaires. One respondent specifically proposed 
that, for the purposes of the questionnaire, “regenerated fiber” be dis- 
tinguished from “recycled fiber,” which it described as a PSF “compara- 
ble in quality and interchangeable with virgin polyester staple fiber but 
using as its raw material recycled products made from polyethylene ter- 
ephthalatate (“PET”) such as soda bottles instead of newly manufac- 
tured PET chip.” Commission App., List 1, PR. Doc. 80, at 3. The 
proposed definition for “regenerated PSF” was as follows: 


certain polyester staple fiber * * * produced primarily from waste 
polyester fibers, or other polyester waste product. It is typically off 
color, and may consist in part of non-fiber polyester solids such as 
unprocessed pieces of the waste feedstock. It is generally sold with- 
out specifications, guarantees, or warranties of any kind. 


Id 


In a letter dated November 1, 1999, petitioners disputed the grounds 
for the proposed distinction, arguing, inter alia, that inputs used to 
create “recycled” and “regenerated” fibers can be and are in fact com- 
bined to produce a single resulting fiber. Commission App., List 1, PR. 
Doc. 88, at 4-5. The questionnaire ultimately adopted a definition of re- 
generated fiber that was similar to that proposed by respondents, but 
rejected “recycled fiber” as a separate category. See Instructions, at 4, 
Far Eastern Reply App., Tab 1, at 7. Such a grouping of markets seg- 
ments is proper. See Makita Corp. v. United States, 974 F. Supp. 770, 788 
(Ct. Int’] Trade 1997) (“[N]either the statute nor its legislative history 
requires the Commission to adopt a particular analysis when the mar- 
ket has segments.”) (citation omitted). See also BIC Corp. v. United 
States, 21 CIT 448, 453, 964 F. Supp. 391, 397 (1997)(“[W]hen it has re- 
viewed determinations in which the Commission has considered using 
market segments, the court has deferred to the Commission’s findings 
regarding the existence and importance of such segments.”) (citing Ac- 
ciai Speciali Terni, S.p.A. v. United States, 19 CIT 1051 (1995)). Thus, 
the single category “regenerated PSF” with broad descriptive terms was 
apparently intended to include what had been referred to as “regen” 
and “recycled fiber” to account for the lack of a clear dividing line given 
the practice of blending the two types of fibers. Far Eastern may not now 
obtain remand on the ground that the Commission was wrongin not ful- 
ly accepting a co-respondent’s arguments. If Far Eastern had more per- 
suasive arguments, it could have made them at the appropriate time, 
but elected not to do so. 

In fact, the record shows that Far Eastern did not always distinguish 
between PSF made from recycled material and PSF made from PSF 
waste. In the Commission’s January, 2000 sales verification at Far East- 
ern’s corporate headquarters, company officials represented that “[Far 
Eastern] does not differentiate in the ordinary course of business be- 
tween regenerated and recycled inputs. Rather, they refer to all non-vir- 





US. COURT OF INTERNATIONAL TRADE 81 


gin inputs as ‘waste.’” Far Eastern Sales Verification Report (Feb. 11, 
2000), at 11, Commission App., List 2, C.R. Doc. 16, Exh. 2, at 2. In its 
appeal, Far Eastern does not dispute that such representations were 
made to the Commission. The Commission properly relied on data that 
had been derived from reporting according to definitions consistent 
with these representations. 


B. Substitutability 


The Commission’s affirmative material injury determination with re- 
spect to “conventional fiber” was based in part on a threshold finding 
that “conjugate fiber and regenerated fiber compete to a substantial de- 
gree with all other conventional PSF ((designated] ‘residual PSF’) in 
the U.S. conventional PSF market.” Final Determination at 19. See BIC, 
964 F Supp. at 398 (“In analysis of material injury, substitutability is 
one factor in the evaluation of volume and price.”) (citation omitted). 
Far Eastern contends that the underlying finding of fungibility was not 
based on substantial evidence. 

The Commission first acknowledged that “conjugate and regenerated 
fiber may substitute for non-PSF products [such as goose-down for 
“conjugate,” and foam and shoddy (i.e., reclaimed wool) for “regener- 
ated fiber”] to some extent.” Final Determination at 21-22. The Com- 
mission nonetheless made three findings to conclude that there was “a 
large degree of fungibility and direct competition between both of the 
types of imported fiber [i.e., “conjugate PSF” and “regenerated PSF”] 
and domestically produced PSE” Id. at 22.1 These findings related to 
the following product and industry characteristics: (1) blending among 
types of conventional PSF; (2) product end-use; and (3) interchangeabil- 
ity of conjugate fiber and regenerated fiber with other certain PSF 
1. Blending 


The Commission’s fungibility determination was based in part on a 
finding that “purchasers’ blending practices indicate that there are dif- 
ferent mixtures of PSF that will result in the desired end-product.” Fi- 
nal Determination at 22. The Commission reasoned as follows: 


Purchasers appear to be able to shift their blends to take account of 
differences among the types of conventional PSF For example, pur- 
chasers may use greater quantities of lower-priced regenerated fi- 
ber and lesser quantities of other types of fiber to achieve a low price 
point. However, in such situations, it is price concerns that drive the 
blending decision. 


Id. at 22. Far Eastern concedes that purchasers may blend different 
types of PSF in different proportions. Far Eastern maintains, however, 
that blending occurs because the different types of PSF “complement” 
rather than displace one another, as a result of marked quality differ- 


16 To the extent the Commission relies on substitutability in its material injury determination, the products in ques- 
tion need not be direct substitutes, but they must be substantially—rather than theoretically—substitutable. See R-M 
Indus., Inc. v. United States, 18 CIT, 219, 226 n.9, 848 F. Supp. 204, 210 n.9, 211 (1994) (noting differences among con- 
texts in which substitutability arises and holding that “|s]ection 1677(7)(C)(ii) permits a finding of injury where an 
imported product of higher quality may not be directly substitutable but nonetheless causes price depression or sup- 
pression for the lower cost domestic product”). 
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ences among the types.!” Although different proportions of types of PSF 
render the blend suitable for different grades of applications (e.g., high- 
end furniture vs. low-end furniture), this does not negate the fact that, 
as the record shows, purchasers attempt to reach a lower price-point on 
a product by substituting one type for another. !® Final Report at II-11, 
14-15. That the types are used in varying proportions supports the con- 
clusion that the types are substitutes to a certain degree rather than 
complements. Because a purchaser may change the proportion of PSF 
types in order to meet a certain price point and still satisfies a demand 
for a particular end-use, the Commission’s finding of competition on 
this ground is supported by substantial evidence. See Mukand Lid. v. 
United States, 20 CIT 903, 904, 937 F Supp. 910, 912-13 (1996) (finding 
of competition supported by substantial evidence where low-priced sub- 
ject merchandise is used in place of domestic like product for applica- 
tions in which quality is not critical). 


2. End-use 
The Commission found that 


respondents have failed to identify a significant market segment or 
end-use served by regenerated fiber or conjugate fiber that is not 
served by residual PSF. The large volume of imports of conjugate 
fiber and regenerated fiber indicates that they are not serving niche 


markets, but rather are competing to a large degree with residual 
PSF 


Final Determination at 22. Although it is questionable whether the 
Commission can determine solely from volume figures whether a prod- 
uct serves a niche market or not, the Commission’s finding regarding 
competition on the ground of similar end-use is supported by substan- 
tial evidence. The Final Report states that “PSF is principally used as 
fiberfill and is seldom visible * * *. The majority of the subject fiber is 
used as stuffing in sleeping bags, mattresses, ski jackets, comforters, 
cushions, pillows, and furniture. PSF used for fill is produced in many 
variations for purposes of quality enhancement.” Final Report at I-3. 
See also id. at I-7 (conjugate fiber end uses) and I-11 to 12 (regenerated 
fiber end uses). Far Eastern does not dispute that all types of conven- 
tional PSF (i.e., certain PSF excluding “low melt PSK” which was found 
to serve primarily as a bonding agent) are used as fiberfill, nor is there 
any testimony to the contrary. Rather, Far Eastern asserts that the dif- 
ferent types of PSF correspond to different quality levels of end-uses. 
The record supports Far Eastern’s statement that, in contrast to regen- 
erated fiber, conjugate fiber is generally “a technologically advanced 


17 Rather than cite to specific record evidence to support its theory that the types of PSF complement each other, Far 
Eastern relies on analogy. Because blending is according to specific formulae, Far Eastern likens the types of PSF to 
different ingredients in making a cake, i.e. flour and sugar. This analogy necessarily fails because although the different 
types of PSF have varying levels of quality, they provide essentially the same ultimate function, e.g., filler, unlike differ- 
ent ingredients in a recipe. 

18 For example, Patrick J. Magrath, one of petitioners’ economic consultants, testified that “|t|hereis pressure from 
|purchasers’| end-users to hit certain price points, but it’s also for them to lower their costs and maintain their profit 


margins, so |blending is| driven by that. * * *” Final Hearing Transcript (Mar. 28, 2000), List 1, PR. Doc. 251, Far East- 
ern App., Tab 2, at 65. 
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product suitable for high-end uses, with better filling power and shape 
retention.” Final Determination at 10; Final Report at I-7, 1-5 to 8. The 
varying degrees of quality within certain types of end-uses, however, 
does not render unsupported by substantial evidence the Commission’s 
conclusion that all conventional PSF is used for the similar purposes de- 
scribed in the Final Report. 


3. Interchangeability 


The Commission relied on pricing data and questionnaire responses 
to make an underlying finding of interchangeability between subject 
imports of conventional PSF and the domestic like product. Final Deter- 
mination at 22-23. Far Eastern disputes this finding, arguing that “the 
evidence does not support, and often contradicts, the Commission’s 
finding that subject imported conjugate and regenerated fiber are sub- 
stitutable and compete with domestically produced conventional PSF” 
Far Eastern Br. at 17. 

The Commission first found that the “the pricing data do not support 
the argument that conjugate fiber is superior to residual PSE” Final De- 
termination at 22. Far Eastern attacks this finding indirectly by assert- 
ing that a comparison between conjugate fiber and conventional PSF is 
of limited probative value because “domestic producer’s sales are con- 
centrated in so-called ‘residual PSF’ and higher-quality recycled fi- 
bers.” Far Eastern Br. at 13. Simply because the volume of conjugate 
produced in the United States was minimal does not necessarily estab- 
lish that pricing data for conjugate is unreliable so as to preclude the 
Commission from making a comparison between conjugate and other 
types of fiber. Minimal U.S. production of a product sub-type does not 
undercut the Commission’s overall material injury determination 
where, as here, the sub-type represents a low percentage of total US. 
consumption of the subject merchandise. Indeed, that a domestic pro- 
ducer did produce one type of conjugate fiber (5-7 denier, hollow, slick) 
during the POI—and is capable of shifting capacity to produce more—is 
evidence of direct competition, even if to a limited extent, and therefore 
supports the Commission’s finding of interchangeability.!9 

The Commission further found that “a significant number of import- 
ers and purchasers indicated that conjugate fiber and other certain PSF 
are interchangeable or somewhat interchangeable.” Final Determina- 
tion at 22-23. The Commission noted that “[flour [of four] domestic pro- 
ducers, four of fourteen importers, and nine of thirty purchasers 
reported that conjugate fiber is interchangeable with other certain 
PSE” while “[t}wo importers and five purchasers reported that conju- 
gate fiber is somewhat interchangeable with other certain PSE” Final 


19 The Final Report noted that | | is the only domestic producer that has produced conjugate. Final Report at V-13, 
Table V-5. Consumption of conjugate fiber “increased significantly, by | | percent in quantity and | | percent in value, 
during 1997-99. Final Report at [V-11, Table IV-6. | | represented to the Commission that it had discontinued produc- 


tion of conjugate as of March 2000, but that it planned to start producing again if market conditions improve. Final 
Report at V-13, Table V-5. 
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Determination at 23, n. 93 (citing Final Report at II-5 to II-8). The Com- 
mission also found that: 


the bulk of the questionnaire responses * * * indicate that purchas- 
ers buy regenerated fiber because it is less expensive. Therefore, in 
the absence of low-priced regenerated fiber, many purchasers 
would likely buy residual PSF A majority of importers and purchas- 
ers indicated that regenerated fiber and residual PSF are inter- 
changeable or somewhat interchangeable. 


Final Determination at 23. In support of its determination, the Commis- 
sion noted that all four domestic producers, five of fifteen importers, and 
fifteen of thirty-eight purchasers reported regenerated fiber to be “in- 
terchangeable” with other certain PSF In addition, three importers and 
five purchasers considered regenerated fiber to be “somewhat inter- 
changeable” with other certain PSE” Final Determination at 23 n.94 
(citing Final Report at II-11 to 15).?° 

A review of the comments given in response to the questionnaires re- 
veals that the figures for both conjugate and regenerated fiber are accu- 
rate, yet because the results are mixed, the evidence appears 
inconclusive with respect to interchangeability. Nevertheless, where re- 
sults are mixed, the Court may not remand a determination by the Com- 
mission simply because the evidence on the record may support two 
inconsistent conclusions. See Grupo Industrial Camesa v. United 
States, 85 F.3d 1577, 1582 (Fed. Cir. 1996) (citing Consolo v. Fed. Mar. 
Comm’n, 383 U.S. 607, 619-20 (1966)). Thus, the Commission’s finding 
of a significant degree of interchangeability for both conjugate and re- 
generated fiber is supported by substantial evidence. 


C. Price Effects 


The Commission determined a significant volume of underpriced sub- 
ject imports of conventional PSF from Korea and Taiwan can and did 
contribute to a significant degree to price depression. Final Determina- 
tion at 24-26; 19 U.S.C. § 1677(7)(C)(ii). The Commission found that 
“(t]he cumulated imports of conventional PSF from Korea and Taiwan 
undersold the domestic product in 162 out of 168 quarterly observa- 
tions, or 96.4% of the time.” Final Determination at 25. The Commis- 
sion also found, inter alia, that prices of subject imports of conventional 
PSF declined overall from 1997 to 1999. Id. Rather than directly con- 
testing the Commission’s finding of underselling, Far Eastern contends 
that the Commission erred in not attributing the price decline to a de- 
crease in material costs. Far Eastern, however, overlooks the fact that 
prices declined at a faster rate than did costs.2! Furthermore, Far East- 
ern has not pointed to any record evidence that would controvert the 


20 Far Eastern maintains that conjugate fiber is a superior product that competes primarily with non-PSF products, 
especially goose down. That conjugate fiber competes with non-PSF products does not speak to the issue of whether a 
purchaser would be able to substitute other types of PSF if the price of conjugate were to increase substantially. Far 
Eastern offers no support for its assumption that differences in quality necessarily indicate that purchaser quality 
preferences are of such an extent that substitution would not take place regardless of any price differential 

21 Prices declined by 7.1% from 1997 to 1998, and by 13.8% from 1998 to 1999, while raw material costs declined by 
6.3% from 1997 to 1998, and 10% from 1998 to 1999. See Final Report at Table VI-3. 
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Commission’s observation that prices are not directly based on material 
costs.22 Although Far Eastern is correct—and the Commission recogni- 
zed—that there is in fact some correlation between raw material prices 
and the domestic prices of PSK see Final Report at Figures V-2 to 7, this 
correlation is not of itself sufficient to exclude underselling by subject 
imports as a cause of price depression. 


II. Alleged Inconsistency between Material Injury Determinations 


Far Eastern argues that the Commission’s analysis and conclusions 
as to “low-melt” PSF are inconsistent with its analysis and conclusions 
with respect to conventional PSF The record does not show any such in- 
consistency. The Commission determined that there was a lack of inter- 
changeability between imported and domestically-produced “low-melt” 
PSF based on physical differences, different end-uses, and responses by 
purchasers and importers to the questionnaire. Final Determination at 
28-32. This determination was not, as Far Eastern claims, predicated on 
a finding that no lost sales or lost revenue allegations involved low-melt 
PSE 

Far Eastern asserts that Commissioner Bragg failed to articulate the 
data and reasoning underlying her determination that there was one do- 
mestic like product including “low-melt” PSF Where a majority of the 
commissioners render affirmative determinations that are, as here, 
deemed supported by substantial evidence and are in accordance with 
law, the Court need not reach the propriety of a concurring commission- 


er’s determination, as the ultimate determination would not be dis- 
turbed in any event. 


CONCLUSION 
The Commission’s final determination of material injury with respect 
to conventional PSF was not based on flawed data and was supported by 


substantial evidence. Accordingly, the Commission’s determination is 
sustained. 


22 Far Eastern concedes the lack of evidence of contracts that establish price terms according to raw material prices. 
See Far Eastern Br. at 36. 
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Akin, Gump, Strauss, Hauer & Feld (Valerie A. Slater, Stephen J. Claeys and Catherine 
J. Finnegan) for plaintiff. 


Lyn M. Schlitt, General Counsel, James M. Lyons, Deputy General Counsel, Office of 
the General Counsel, United States International Trade Commission (Robin L. Turner) 
for defendant. 


White & Case, LLP (Carolyn B. Lamm and Adams C. Lee) for defendant-intervenor. 


OPINION 


RESTANI, Judge: This matter is before the court on the motion of plain- 
tiff Ad Hoc Committee of Domestic Uranium Producers under United 
States Court of International Trade (“C.I.T.”) Rule 56.2 for judgment 
upon the administrative record before the International Trade Commis- 
sion (“Commission” or “ITC”). Plaintiff challenges the negative results 
as to Uzbekistan in the sunset review determination found in Uranium 


from Russia, Ukraine and Uzbekistan, USITC Pub. 3334, Inv. Nos. 
731-TA-539-C, E and F (Review) (Aug. 2000) [hereinafter “Final Deter- 
mination”. Plaintiff challenges the decision of the Commission not to 
cumulate imports from at least two of the three countries under review. 
It also challenges the Commission’s determination that the volume of 
Uzbek imports would not rise to a significant level if the restraints re- 
sulting from the antidumping duty petition were removed. 


FACTS 


Uzbek imports are subject to a suspension agreement which has been 
modified several times. See, e.g., Uranium from Kazakhstan, Russia, 
Tajikistan, Ukraine, and Uzbekistan, 57 Fed. Reg. 49,220, 49,255-61 
(Dep’t Comm. 1992) (suspension of invest.) [hereinafter “Suspension 
Agreement”); Agreement Suspending the Antidumping Investigation on 
Uranium from Uzbekistan, 60 Fed. Reg. 55,004 (Dep’t Comm. 1995) 
(amended susp. agreement). The challenged sunset review is pursuant 
to 19 U.S.C. § 1675(c)(1)(c), which requires review five years after publi- 
cation of such a suspension agreement to determine if termination of 
the agreement “would be likely to lead to continuation or recurrence of 
dumping * * * and of material injury.” 

The ITC by a vote of 5-0 determined that termination of the sus- 
pended investigation covering uranium from Uzbekistan would not be 
likely to lead to continuation or recurrence of material injury to an in- 
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dustry in the United States within a reasonably foreseeable time.! See 
Final Determination, at 44. The ITC also unanimously exercised its dis- 
cretion not to cumulate Russian and Uzbek subject imports. See id. at 
19-24, 49-53. 

With regard to cumulation, the ITC first found that the statutory re- 
quirement that all reviews be initiated on the same day was satisfied. Id. 
at 20-21. The ITC also did not find that Russian and Uzbek subject im- 
ports would be likely to have no discernible adverse impact on the do- 
mestic industry.” Id. at 21-22. A contrary conclusion by the ITC would 
have ended the inquiry. See 19 U.S.C. § 1675a(a)(7) (“The Commission 
shall not cumulatively assess the volume and effects of imports of the 
subject merchandise in a case in which it determines that such imports 
are likely to have no discernible adverse impact on the domestic indus- 
try.”). Rather, the ITC considered whether to exercise its discretion to 
cumulate such imports. The ITC majority in two separate views found 
that Russian and Uzbek subject imports would likely not compete under 
similar conditions of competition, if the suspended investigations were 
terminated, and declined to exercise its discretion to cumulate Russian 
and Uzbek subject imports in these reviews. See Final Determination, at 
22-24, 52-53. 

The ITC found several conditions of competition in the uranium in- 
dustry relevant to its determinations in this review. First, the ITC found 
that various forms of uranium—uranium concentrate (U30g), natural 
uranium (natural UF¢,), enriched uranium (enriched UF¢), and ura- 
nium oxides (UO2g)—are individually fungible, commodity products 
and, for the most part, substitutable with uranium of the same form pro- 
duced elsewhere in the world. Jd. at 28. However, the four forms are not 
physically interchangeable with each other since they are all intermedi- 
ate products each successively contained in one another. Id. 

Second, the ITC found that there have been substantial structural 
changes to the domestic industry since the original investigations, in- 
cluding consolidations and closings of U.S. uranium concentrate and 
conversion operations. Jd. The most significant change, however, has 


1 Vice Chairman Deanna Tanner Okun did not participate. See Final Determination, at 3n.2. The ITC also by a vote 
of 5-0 made an affirmative determination regarding the suspended investigation covering uranium from Russia, and a 


negative determination covering the antidumping order covering uranium from Ukraine. See id. at 40, 45. These deci- 
sions are not challenged. 


2 The discernible adverse impact finding was unanimous with regard to Russian imports, see Final Determination, 
at 21-22, 48-49, 51, whereas Commissioner Bragg disagreed with the conclusions of the remaining commissioners re- 
garding the likely impact of Uzbek imports. See id. at 21-22, 49-52. 

The traditional four-stage production process, known as the “uranium fuel cycle,” proceeds as follows: In the first 
stage, “concentrators” mine uranium ore and extract the uranium in a concentrated form of U3Og, resulting in a prod- 
uct known as “uranium concentrate.” In the second stage, “converters” transform the uranium concentrate into natu- 
ral uranium hexafluoride (natural UF¢). In the third stage, the “enricher” vaporizes the natural UF¢ and processes it 
using units of effort called “separative work units” (“SWU”) to increase the percentage of U2*5, thereby producing 
enriched uranium hexafluoride (enriched UF). Enriched UF¢ is processed for use in nuclear power plants to a propor- 
tion of U255 in the uranium from 0.71 percent to 3-5 percent by weight (low-enriched uranium or LEU) and for use in 
nuclear weapons and nuclear propulsion to a proportion of U**5 in uranium of 20 percent or more (highly-enriched 
uranium or HEU). In the fourth and final stage, “fabricators” convert the “enriched UF” into uranium dioxide (UO9), 
which they then pelletize and encase the pellets into protective metal sheaths, called fuel assembly rods, to meet the 


needs of specific nuclear power plants. While the UOg in powder or pellet form is part of the subject merchandise, the 
fuel assembly rods are not. 
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been the privatization of USEC,‘ the only US. enricher of uranium. Id. 
at 28-29. USEC traditionally has enriched natural UF ¢ to produce LEU 
for electric utilities, but, as the U.S. Government’s Executive Agent for 
the Russian HEU Agreement, USEC is required to import large quanti- 
ties of Russian LEU blended down from Russian HEU and sell it directly 
to utilities. Id. at 29. 

Third, the ITC found that US. utilities’ demand for uranium, as mea- 
sured by reactor requirements, has been constant during the review pe- 
riod and is projected to remain relatively flat for the next decade. Id. 
Uranium consumption has been affected by the closure of at least 11 
U.S. nuclear power plants in the past 20 years and no new plant 
construction. Jd. Demand for uranium also has been affected by deregu- 
lation of electrical utilities, which effectively puts nuclear power plants 
in competition with other sources of electricity and increases pressure 
on the utilities to cut costs by obtaining uranium at the lowest cost 
whether through the traditional fuel cycle or from non-traditional ura- 
nium suppliers. Id. The ITC noted that the nature of U.S. demand may 
be changing as U.S. electric utilities are now able to purchase more ad- 
vanced products directly, especially natural UF, and enriched UF¢, 
whereas in the past they typically were limited to purchasing the ura- 
nium concentrate and contracting for toll production at each of the sub- 
sequent stages of processing. Id. While long-term contracts account for 
a majority of utilities’ purchases, the increased availability of more ad- 
vanced products has led to shorter lead times and allowed a reduction in 
long-term purchases in favor of shorter-term contracts, including spot 
contracts. Id. 

Fourth, another significant condition of competition is the overall in- 
crease in the supply of uranium, and, in particular, the increased avail- 
ability of uranium in processed forms. Jd. at 29-30. Imports under the 
Russian HEU Agreement have provided a large and increasing supply of 
uranium at the LEU stage to the U.S. market. Jd. at 30. Moreover, the 
Russian feedstock (natural UF) also is available for sale in the US. 
market at annual limits that increase to an annual total of 20 million 
pounds in 2007. Jd. Increased worldwide availability of uranium, partic- 
ularly in processed form, as well as cost-cutting measures resulting from 
deregulation, have led some utilities to sell or trade uranium from their 
inventories on the open market, adding to the number of suppliers and 
the already existing excess supplies. Jd. at 31. The development of the 
relatively high-grade, low-cost uranium ore reserves in Canada and 
Australia have added to the worldwide uranium abundance, and have 
been an increasing supply of uranium concentrate to the U.S. market 
during the review period. Jd. at 30-31. 

Fifth, the ITC found that the inventories, which are typically stored 
by producers but owned by utilities, created separate, but interrelated, 


4 Created by the U.S. Government in 1992 as the first step toward the privatization of the Department of Energy’s 
uranium enrichment activities, USEC was fully divested of Government ownership and became a publicly-held corpo- 
ration in July 1998. Final Determination, at 29. 
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markets through swaps and loans for the uranium and enrichment com- 
ponents of enriched UF. Jd. at 31. Finally, the ITC found that trade re- 
strictions in the United States and Europe affected exports of uranium 
from the successor countries to the former Soviet Union and resulted in 
a two-tier pricing structure.° Id. at 31-32. 

The ITC concluded, based on the facts in the record of the Uzbek re- 
view, that “while there may be some increase in the volume of subject 
imports of uranium from Uzbekistan if the suspended investigation is 
terminated, it is not likely to reach significant levels within a reasonably 
foreseeable time.” Jd. at 43. The ITC considered the volume of subject 
imports in absolute terms and relative to consumption of all uranium 
and only uranium concentrate, imports and US. utilities’s reactor re- 
quirements. Jd. at41-43. The ITC found that Uzbek imports of uranium 
concentrate represented a relatively small share of total U.S. uranium 
sales and imports of all uranium during the period of review. Jd. at 41. 
Relevant confidential information is found at Final Staff Report, at 
IV-7, C.R. Doc. 46, ITC App., Tab 6, at IV-7; Uzbekistan Pre-Hearing 
Br. at 20-21, Exh. 7, C.R. Doc. 16, ITC App., Tab 3, at 5-6, 8; Post-Hear- 
ing Br. at 3, C.R. Doc. 32, ITC App., Tab 5, at 2.® 

Capacity utilization was particularly high. The ITC recognized that 
since imports of Uzbek uranium have been subject to quotas, which gen- 
erally have been fully subscribed, it is likely that uranium shipments 
from Uzbekistan may increase to some degree without the Suspension 
Agreement quotas. Final Determination, at 42. However, the ITC found 
that even if 100 percent of Uzbek’s production capabilities were utilized 
and all such product were shipped only to the U.S. market, the volume of 
Uzbek imports would still not rise to a significant or injurious level. Id. 
at 43. 

Based in large part upon its finding that the likely volume of Uzbek 
imports will not be significant, the ITC also found that, in the event of 
termination of the suspended investigation, it is unlikely that Uzbek 
subject imports would result in significant adverse price effects in the 
U.S. market. Id. While the ITC found that the U.S. uranium industry 
was in a vulnerable condition, it concluded that in the absence of signifi- 
cant volume changes or price effects, it is not likely that termination of 
the suspended Uzbek investigation will result in a significant adverse 
impact on the domestic industry. Jd. at 44. Therefore, the ITC deter- 
mined that termination of the suspended investigation on uranium 
from Uzbekistan is not likely to lead to the continuation or recurrence of 


material injury to the domestic industry within a reasonably foreseeable 
time. 


5 While the other related suspension agreements limited the volume of uranium that the countries could sell into the 
United States, the Uzbek suspension agreement imposed numerical quotas, with the quota being increased if the price 
of uranium in the United States increased. See Suspension Agreement, 57 Fed. Reg. at 49,255-56, 49,260. 

6 Documents contained in List 1 of the Administrative Record are identified as “PR. Doc : 


,” and documents con- 
tained in List 2 of the Administrative Record are identified as “C.R. Doc. ae 
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DISCUSSION 
A. The Commission did not abuse its discretion as to cumulation. 


Cumulative assessment of imports from different countries under si- 
multaneously initiated reviews is not mandatory in sunset reviews, 
even if such imports compete with each other and the domestic like 
product to some degree. Contrast 19 U.S.C. § 1675a(a)(7) (“the Commis- 
sion may cumulatively assess the volume and effect of imports * * *”) 
with 19 U.S.C. § 1677(7)(G) (setting forth conditions in original title VII 
material injury investigation under which the Commission “shall” cu- 
mulate).’ See also Statement of Administrative Action, accompanying 
H.R. Rep. No. 103-826(D), at 887, reprinted in 1994 U.S.C.C.A.N. 4040, 
4212; Eveready Battery Co. v. United States, 77 F. Supp. 2d 1327, 1331 
(Ct. Int’1] Trade 1999) (cumulation in sunset reviews is discretionary). 

Unlike present material injury investigations, both threat of injury 
investigations and sunset reviews require the Commission to assess the 
likelihood of future injury, and cumulation is not mandated in either 
type of proceeding. Compare 19 U.S.C. 1675a(a)(7) (discretionary cu- 
mulation for sunset reviews) with 19 U.S.C. § 1677(7)(H) (cumulation to 
the extent practical for threat of material injury criteria). Both types of 
proceedings are inherently prospective and the Commission attempts to 
predict the future based on current data and historical trends, if pos- 
sible. Combining trends has proved difficult in threat investigations, 
and the court has upheld Commission determinations not to cumulate 
under such conditions. See, e.g., Kern Liebers USA v. United States, 19 
CIT 87, 103-04 (1995); Torrington Co. v. United States, 16 CIT 220, 
229-30, 790 F Supp. 1161, 1171-72 (1992). 

In this case, both countries’ exports were subject to suspension agree- 
ments, and Russian imports are subject to the terms of the outstanding 
HEU agreement, which is not dependent on the continuation of the an- 
tidumping duty regime. See Final Staff Report, at |-13, ITC App., Tab 6, 
at I-13. It would be difficult, therefore, to make any meaningful predic- 
tions based on combining past Russian and Uzbek import volume, mar- 
ket share, and price effects data, as plaintiff concedes. See Pl.’s Reply Br. 
at 9 n.4. 

Accordingly, the Commission considered what it expected the condi- 
tions of competition to be for imports from the respective countries. The 
Commission considered the large share of the HEU market guaranteed 
to Russian imports. Jd. at 23. It also considered the full range of market 
segments served by Russian imports and the narrow market segment of 
unprocessed uranium served by Uzbek imports. Jd. at 23-24. Plaintiff 
does not dispute these facts. The Commission also did not deny the fact 
of some competition. Jd. at 23. It simply found insufficiently similar con- 
ditions of competition to warrant cumulation. Id. at 23-24. This is more 


than sufficient reasoning tojustify a decision not to cumulatein asunset 
review. 


7The prohibition contained in 19 U.S.C. § 1675a(a)(7) against cumulation of imports with no discernable adverse 
impact on the domestic industry is not at issue. 
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Plaintiff's other arguments are insufficient to show error on the Com- 
mission’s part in this regard. The Commission may consider market 
segmentation in assessing conditions of competition even when there is 
one like product. Ranchers-Cattleman Action Legal Foundation v. 
United States, 74 F Supp. 2d 1353, 1371-2 (Ct. Int’] Trade 1999). 


B. The Commission’s decision that Uzbek imports were unlikely to reach 
significant levels was supported. 


The basic inquiry in a sunset review is whether termination of what- 
ever unfair trade discipline has been imposed will likely lead to the ma- 
terial injury to the domestic industry sought to be avoided by the 
discipline imposed. 19 U.S.C. § 1675a(a)(1). To this end the likely vol- 
ume, price effects, and impact of the imports are considered. Jd. Volume 
is considered in absolute terms and relative to production or consump- 
tion in the United States. 19 U.S.C. § 1675a(a)(2). In this case volume 
was considered in relation to U.S. consumption of all uranium and also 
in relation to only uranium concentrate, as well as the large volume and 
market share of non-subject imports. Final Determination, at 41 & nn. 
241-42. Uzbek imports were projected to increase as a result of termina- 
tion of the suspension agreement, but the Commission also considered 
the very high Uzbek capacity utilization, low inventories and the lack of 
significant projected increase in production capacity, id. at 42-43, each 
of which it is required to consider under § 1675(a)(2). 

Uzbek uranium, for which there is no home market, is largely sold un- 
der long-term contracts and there was no evidence that significant shift- 
ing to U.S. markets would occur. Final Determination, at 42-43. 
Nonetheless, as indicated, the Commission considered the possibility of 
total capacity utilization and total diversion to the U.S. market. It still 
failed to find significant volume. Id. at 43. 

Plaintiff's chief objection is to the Commission’s decision, in the face 
of long term contracts, not to measure the likely volume of imports rela- 
tive to future uncommitted demand. This argument was rejected in 
USEC, Inc. v. United States, 132 F. Supp. 2d 1, 15-16 (Ct. Int’] Trade 
2001). Whatever the factual differences between that case and the one at 
hand, the principle that volume need not be assessed relative to uncom- 
mitted demand only is a good one. What percentage of Uzbek volumes 
would one measure against uncommitted demand? How long should the 
contract term be before the covered volume is removed from consider- 
ation? Given that the spot market is relatively small, why should that 
market dictate the outcome? Whatever merits plaintiff's position has, it 
also has problems, as these questions indicate. No methodology is per- 
fect. Neither the statute nor the facts of this case compel the Commis- 
sion to use plaintiff's proposed methodology. 

Finally, plaintiff argues that the Commission failed to measure vol- 
ume against U.S. production. The statute directs that the ITC “shall 


8 The court need not reach the issue of whether the significance of different production capacities and inventories 
was adequately explained, as it finds the other factors cited by the Commission adequate to support its decision. 
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consider whether the likely volume of imports * * * would be significant 
* * * either in absolute terms or relative to production or consumption 
in the United States.” 19 U.S.C. § 1675a(a)(2). Assuming arguendo that 
this issue was not waived, plaintiff is correct that the Commission may 
not ignore its statutory mandate to evaluate the possible significance of 
subject import volumes relative to U.S. production. Notwithstanding 
this oversight on the part of the Commission, remand is unnecessary be- 
cause the court does not find that the ITC would have arrived at a differ- 
ent conclusion regarding the impact of subject import volumes. See 
NLRB v. Wyman-Gordon Co., 394 U.S. 759, 766 n.6 (1969) (refusing to 
remand despite agency error of law where remand would be an “idle and 
useless formality”); Illinois v. ICC, 722 F.2d 1341, 1848-49 (7th Cir. 
1984) (refusing to remand despite agency error of law because agency 
would not have arrived at a different conclusion); NLRB v. American 
Geri-Care, Inc., 697 F.2d 56, 64 (2d Cir. 1982) (same). Where nonsubject 
imports are an important factor, assessment in terms of U.S. production 
is not likely to be useful. Cf Gerald Metals, Inc. v. United States, 132 F.3d 
716, 722-23 (Fed. Cir. 1997) (in finding wrong standard of injury ap- 
plied, court notes effects of nonsubject imports must be considered by 
Commission). In such cases, measurement of subject import volumes 
against U.S. consumption likely will give a clearer picture of the signifi- 
cance of subject import volumes. Under the facts of this case, particular- 
ly the prominence of nonsubject imports, see Final Determination, at 
30-31, there is no point to assessment of subject import volumes relative 
to US. production at this stage, as assessment against such a limited fac- 


tor will not reveal the significance of the imports in a market heavily af- 
fected by non-US. products. None of plaintiff's subsidiary arguments 
undermine the Commission’s determination. 


In sum, this does not appear to be a close case and the Commission’s 
unanimous result is sustained. 
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